THE REGULATION OF COMMERCIAL ADVERTISING
: IN CANADA

INTRODUCTORY NOTE—With certain modifications and updating, this article
is based. primarily on a Master of Laws thesis submitted to the University of
Toronto in April, 1970. As of the time of the submission of this article for publication
(May, 1972) the proposed federal Competition Act has not yet been enacted and
consequently the section of the article dealing with false and misleading advertising
will refer only to the existing law as contained in sections 36 and 37 of the
Combines Investigation Act. A reading of Bill C-256 would indicate that these two
sections will form the basis of those sections of the proposed Act dealing with com-
mercial advertising (see sections 20-26 of Bill C-256).
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Advertising helps good things happen.
— ANONYMOUS.

The art of publicity is a black art; but it has come to stay, every
yesr adds to its potency and to the finglity of its judgment.
— Jupce LEarRNED HanD.1

CHAPTER 1
INTRODUCTION

Advertising 2 is an inextricable part of our industrial society3. It is the
means by which the myriad of goods and services produced in our econo-
my are offered to potential customerst. Theoretically, advertising serves
to inform the consumer of available products by stressing their utility,
with the customer making a reasoned choice as to whether he will pur-
chase or not. Of course, as with most theories, the ideal exists only on
paper. Coupled with, and often clouding the informative factor of adver-
tising, are varying degrees of exaggeration employed by advertisers to
extol the virtues and uniqueness of their various wares. This hyperbolg,
or “puffing” has long been sanctioned by the courts, so long as the
elongated statements were not found to be statements of fact. In short,
“colouring” an advertisement has long been recognized as a legitimate
means of conveying a commercial message.
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Of greater import than exaggeration are the motives of advertising.
Where for instance, production exceeds demands, advertising may change
its character from informant to stimulant, preying on the subconscious
and psychological fears or fancies of the consuming public. The growth
of an enterprise may be predicated upon the introduction of new products
at regular intervalsS. Rather than creating in response to a need, the need
itself may be created, in order to sell the product. Maintenance of a
certain share of the market in the face of existing or incipient competitors
may foster adherance to a product on the basis of “brand loyalty”, rather
than merit. Market and motivational research has become the tool of the
advertiser in his quest for marketing the countless products which flow
daily from our factories. Modern advertising, then is no longer rooted
primarily in language, but in science. To be sure, words are still needed
to convey the message. But psychology will teach how and to whom;
and technology will provide alternate means to the printed word to
deliver the message, and in a much more powerful manner®. Yet up to
now, the consumer has been left almost totally to his own resources in
deciding between an infinite variety of seemingly identical products.
Whereas some years ago, a customer could rely on the opinion or judg-
ment of the neighbourhood shopkeeper, the same no longer holds true.
With the advent of mass communication and the supermarket, buying has
become an impersonal operation. While the door-to-door salesman might
have treated each customer as an individual, modern advertising looks
not to the individual, but to the group at which the message is aimed,
and from which the advertiser expects to make his greatest sales. Flooded
by torrents of commercial messages more likely aimed at emotion and
the subconscious rather than reason, the average consumer finds it in-
creasingly difficult, if not impossible to make a rational choice of goods,
with the result that brand-loyalty or impulse buying often dominates his
purchasing habits.

Advertising regulations, as they exist in Canada, deal primarily with
questions of exaggeration, truth, health and safety. This does not mean
for example that all commercial hyperbole has become subject to inter-
diction, but only the more overt,—namely, those messages framed in such
a manner as to mislead the consumer, as to price, quantity, quality, or
the nature of the product. Quite expectedly, down-right lies in an ad-
vertisement will also be subject to similar sanction. Regulations also
exist in regard to products touching the health and safety of individuals.
Apart from these specific areas, few laws are aimed at commercial ad-
vertising. More specifically, little, if any, control exists over stimulant or
“psychological” advertising, possibly because of the very subjective cri-
teria required to determine whether an advertisement is basically in-
formative or persuasive—is “good” or “bad”. Aside from the “good taste”
requirements of the Canadian Radio-Television Commission in regard
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to television and radio advertisements?, an advertiser is free to employ
virtually any method of presentation to promote his product, provided
he does not breach the requirements of honesty, health and safety,
mentioned above.

Because commercial advertising is an important factor in any in-
dustrial society, regulation poses an added problem. Will, for example,
increased regulation designed to combat stimulant advertising result in
lower economic production and thereafter, unemployment? Has Canada
yet reached the stage where a high standard of living is contingent upon
the increased production of goods, many of which are not necessary or
consciously desired?® A further difficulty in increased regulation is to
justify such control within a democratic, free enterprise society®.

In light of these factors, the problem of the regulation of commercial
advertising in Canada might best be solved by striking a balance between
advertising’s social utility; economic advancement; democratic ideals and
consumer interest. If a single principle were to be enunciated, it would
be that the consumer must be put on an equal footing with advertisers,
allowing purchases to be based on rational, not emotional or subconscious-
ly directed motives. At the moment, the average person stands at a
distinct disadvantage vis-a-vis an advertiser armed with the latest data
from motivational research. To correct this imbalance might well be the
prime reason for increasing regulation over the more objectionable aspects
of commercial advertising.

CHAPTER II
THE POSITION AT COMMON LAW

Puff: . . . ’twas I first enriched their style — "twas I first taught them to
crowd their advertisements with panegyrical superlatives, each epithet
rising above the other . . . From me they learned to inlay their phraseology
with variegated chips of exotic metaphor: by me too, their inventive facul-
ties were called forth: yes, sir, by me they were instructed to clothe ideal
walls with gratuitous fruits — to insinuate obsequious rivulets into visionary
groves . . .
"I‘l'ﬂé,siris...theaxtofpufﬁng...
R. B. SHERmAN,
The Critic, Act 1.10
In or around the year 1603, one Chandlor, a goldsmith, sold to one Mr.
Lopus a stone which he affirmed to be bezar-stone (alleged to have thera-
peutic efficacy). As one might suspect, the item turned out not to be
bezar-stone, and Lopus sued Chandlor!l. The plaintiff's action was dis-
missed, the Court holding that an action would not lie unless it were
proved that the defendant warranted the item to be bezar-stone. Even if

the defendant actually knew the product was not genuine, no action could
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be maintained, since it was to be assumed that a vendor would extol his
wares to the best of his ability. In the words of the court:
. . . for the bare affirmation that it was bezar-stone without warranting it
to be so is no cause of action: and although he knew it to be no bezar-stone
it is not material; for every one in selling his wares will affirm that his
wares are good, or the horse which he sells is sound; yet if he does not
warrant them to be so, it is no cause of action and the warranty ought to
be made at the same time as the sale . . .12
With such early cases as Chandlor v. Lopus the principles of caveat
emptor and legal puffing became part of the common law. If a plaintiff
were to succeed in an action for misrepresentation, it was necessary to
show that the statement relied upon was a statement of fact, going be-
yond exaggeration or “puffing”. “There are some kinds of talk which no
sensible man takes seriously and if he does, he suffers from his credulity.
If we were all scrupulously honest, it would not be so; but as it is, neither
party usually believes what the seller says about his own opinions and
each knows it.”13 Thus in the early Nova Scotia case of Young v.
McMillan4, the plaintiff purchased from the defendant one-half of a
fishing boat and its gear for, $105.00. The defendant informed the plain-
tiff that he had paid $210.00 for the boat and gear, but subsequent to
the close of the transaction, the plaintiff discovered that the true price
paid was $150.00. The plaintiff’s action for return of the $105.00 plus
damages was dismissed, Meagher, J. stating that he was “ . . quite un-
convinced that even if the defendant made the alleged statement in
the terms claimed . . . it had not the remotest effect in inducing the pur-
chase, nor in determining the price paid.”%

Such cases as these represent the apex of caveat emptor philosophy.
Fortunately for the public however, the trend of the common law was
partially to erode this once sacred doctrine, placing greater responsibility
on the advertiser for his statements and thereby according increased pro-
tection to the consumer. Thus, where a plaintiff could establish a con-
tractual relationship with the advertiser, and could demonstrate reliance
on the advertiser’s statements, a civil suit might prove successful. In the
famous case of Carlill v. Carbolic Smoke Ball Co.,'® the defendant ad-
vertised that it would pay one hundred pounds to anyone contracting
influenza or any disease caused by taking cold, after using its product
as directed. The advertisement also noted that one thousand pounds had
been deposited with a certain bank to show the defendant’s “sincerity
in the matter”. In holding in favour of the plaintiff-who had contracted
influenza despite the use of the smoke ball as directed — the Court held
the defendant’s offer to constitute an offer in contract, which had been
accepted by the plaintiff. The Court dismissed the defence that the words
contained in the advertisement were “mere puffs”, noting that the state-
ment that one thousand pounds had been deposited to meet demands
was evidence that the offer was intended to be taken seriously!?,
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In situations where no privity of contract existed, a party suffering
injury or economic loss as a result of falsely-advertised products would
be compelled to seek remedy in tort. Consequently, an action for deceit
would lie if the defendant knowingly made a false statement on which
the plaintiff acted!®. Since Donoghue v. Stevenson!®, it is clear that a
person will be responsible for negligent acts or statements resulting in
forseeable physical injuries to a plaintiff, where inter alia, a duty of care
vis-d-vis the plaintiff and defendant, is established®. The extent of lia-
bility for negligence resulting in economic loss is however not clear,
despite the decision in Hedley Byrne v. Heller?,

Because the majority of retail sales in Canada are promoted through
mass media, and are conducted largely on an impersonal basis through
supermarkets, department stores or other such retail outlets, the consumer
relies not so much on the word of the vendor, as on the advertisement
of the manufacturer. What recourse, then, has the consumer against the
manufacturer for defective goods? It would appear that such an action
must be grounded in one of: :

(a) contract, where privity can be established; or

(b) d.eceitagvl;afe a manufacturer knowingly makes a false statement about

(c) ne ;en(l:e, ,wfi:ere duty of care, is established, and where the plaintiff

proves a breach of the duty.

Finally, one further hurdle remains. It would be necessary to demonstrate
that the statement upon which the plaintiff relied was not a, “mere puff”,
but a substantive part of the selling campaign designed to promote the
sale of the goods or services.

The United States position has been to tighten the responsibilities
which the manufacturer owes the consumer in promoting his products.
Under section 2 of the Uniform Sales Act, advertising statements have
been held to constitute express warranties, the breach of which gives
rise to a right of action by a party purchasing the products on the strength
of the advertisement®. A manufacturer’s liability for his products was de-
monstrated in Rogers v. Toni Home Permanent Co., =2 where the plaintiff
purchased a home permanent set advertised by the defendant corpora-
tion to be safe for personal use. In fact, the products in the set proved
to be deleterious and harmful, and caused injuries to the plaintiff, des-
pite their use as directed. Finding for the plaintiff, the Court held that
an express warranty arises where there is an affirmation of facts by the
seller as to a product or commodity to induce a purchase thereof, with
the buyer relying on such statements in making the purchase?!. Com-
menting on modern marketing techniques, the Court accurately noted:

Occasions may arise when it is fitting and wholesome to disregard legal
concepts of the past to meet new conditions and “}Jractic&s of our changing

and g{ggressin civilization, Today, many manufacturers of merchandise,

including the defendant herein, make extensive use of newspapers, period-
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icals, signboards, radio and television to advertise their products. The

worth, quality and benefits of these products are described in glowing

terms and in considerable detail, and the ap is almost universally

directed to the ultimate consumer. Many of these manufactured articles

are shipped out in sealed containers by the manufacturer, and the retailers

who dispense them to the ultimate consumers are but conduits or outlets

through which the manufacturer distributes his goods. The consuming

public ordinarily relies exclusively on the representations of the manufac-

turer in his advertisements. What sensible or sound reason then exists as to

why, when the goods purchased by the ultimate consumer on the strength

of the advertisements aimed squarely at him do not possess their described

qualities and goodness and cause him harm, he should not be permitted to

move against the manufacturer to recoup his loss. In our minds, no good

or valid reason exists for denying him that right. Surely under modermn
merchandising practices, the manufacturer owes a very real obligation

toward those who consume or use his products. The warranties made by

the manufacturer in his advertisements and by the labels on his products

are inducements to the ultimate consumers, and the manufacturer ought

to be held to strict accountability to any consumer who buys the product

in reliance on such representation and later suffers injury because the

product proves to be defective or deleterious.25 )

United States jurisprudence has worked toward a more stringent test
for commercial, “puffing”,2® with a manufacturer basically being account-
able for all but the most innocuous statements.2? The test would appear
to be especially stringent where the plaintiff suffers some physical harm
in using a manufacturer’s products which have been advertised as safe.8
Under the English Sale of Goods Act of 1893, the equivalent of which
is in force in the common law provinces of Canada, a purchaser of goods
is restricted to an action for breach of warranty or condition against the
vendor of defective goods. Yet in most instances, the vendor acts merely
as a conduit for the manufacturer’s products, having no control whatso-
ever over their quality, reliability, effectiveness or safety. As discussed
above, the plaintiff in Canada must rely on the common law remedies
of contract; deceit or negligence to ground an action against the manu-

facturer for goods which do not live up to their advertised merits.®

Recently the Province of Manitoba has attempted to place greater
responsibility on all advertisers through an amendment to its Consumer
Protection Act.2® Dubbed the “honesty clause”, the amended scction
-58(8)2(®) of the Act could make advertisements a part of the warranty
for goods and services, enabling an aggrieved consumer to commence a
legal action against the advertiser should goods or services not live up
to their advertised claims. ' '

From a practical perspective however, common law remedies (and
probably statutory remedies such as the “honesty clause”) are not satis-
factory to protect the consumer from misleading advertising. For general-
ly, the expenses of launching a civil action will be out of all proportion
to the damages sustained, except where extensive physical injuries are
suffered,® or sizeable monetary damages are incurred. A housewife might
feel cheated if a less expensive brand of detergent does not have the
cleaning power of more expensive products—as advertised—, but is un-
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likely to commence a civil action against the manufacturer.3! The only
redress would be to cease using the product, and perhaps to tell others
of its ineffectiveness; actions which would cause hardly a ripple in an
ocean of national sales.%2

With a view to changing marketing techniques from personal to im-
personal—mass retailing, the United States recognized early the need
for governmental control over the more abusive advertising practices.
In 1914, the Federal Trade Commission was established and given the
broad mandate of dealing with “. . . unfair methods of competition”.33
Until recently (with the establishment of the federal Department of
Consumer and Corporate Affairs in 1967), Canada has not had a “con-
sumer watchdog” equivalent to the F.T.C. Protection against misleading
advertising practices had emanated primarily from the federal criminal
law power® through the Criminal Code, the Food and Drugs Act and
more recently the Combines Investigation Act. These statutes, largely
administered by the Department of Consumer and Corporate Affairs,
still form the basis of federal regulation over advertising. What has been
altered however, is the effectiveness of federal control. Consumer pro-
tection being one of its primary responsibilities, the Department has
been able to devote a sizeable portion of its budget and personnel to the
regulation of misleading advertising, something which the federal De-
partment of Justice had been unable to do. In short, specialization and
expertise have been the keys to increased consumer protection agamst
the vagaries of commercial advertising.

CHAPTER III
THE CONSTITUTIONAL FACTORS

The Federal Government of Canada, unlike its United States counter-
part, has been deprived a civil base for the regulation of advertising.
Due largely to a series of Privy Council decisions,3® the federal Trade
and Commerce power under section 91(2) of the British North America
Act has been stripped of its potency in favour of increased provincial
jurisdiction over the elements of commerce. While the scope of this work
will not allow an extended discussion of the federal trade and commerce
power, it might be said generally, that the federal role is limited to
undertakings of an international or interprovincial nature;3® and that
control cannot be exercised over a particular trade.3” Consequently,
Parliament has been forced to resort to the criminal law power to regulate
areas which otherwise would have been regulated on a civil law basis.
Thus the Combines Investigation Act® has been upheld primarily as
valid legislation in relation to criminal law,® while the Food and Drugs
Act*® has been declared intra vires under the same head of power.4! Al-
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though no court has yet adjudicated on the point, such federal statutes
as the Proprietory and Patent Medicine Act2 the Meat and Canned
Foods Act3 and the new Hazardous Products Act*—all statutes regulat-
ing certain aspects of advertising—could be justified under various heads
of federal power (primarily the criminal law power), as could other
statutes such as the Weights and Measures Act®> or the National Trade
Mark and True Labelling Act*®. 47. Finally, the federal government pos-
sesses jurisdiction over broadcasting,*® giving it virtually exclusive control
over all radio and television advertisements.4?

To summarize, the federal government regulates commercial ad-
vertising on the basis of its jurisdiction in three main areas, namely:
(a) criminal law, (b) broadcasting and (c) patents and copyrights, .
including trade marks. Of these, the former two are the basis for federal
legislation in relation to advertising and consumer protection, with the
Iatter concerned primarily with relations between business competitors.
The emasculation of the trade and commerce power has precluded
federal regulation of commercial advertising via the civil law, as in the
United States. The ramifications of this situation will be discussed in
Chapter IV.

CHAPTER 1V

THE DEPARTMENT OF CONSUMER ANi) CORPORATE
AFFAIRS: THE COMBINES INVESTIGATION ACT

A. Structure

The federal Department of Consumer and Corporate Affairs was
created by the Pearson government in 1967 and since then has become
the major government presence in the area of consumer protection. The
Department has three broad functional divisions, (a) the Bureau of
Consumer Affairs; (b) Office of the Director of Investigation and Re-
search under the Combines Investigation Act and (c) the corporate
section. Of these sections, divisions (a) and (b) are those concerned
directly with consumer protection in regard to advertising, while the
corporate division is charged with administering the Canada Cor-
porations Act® the Bankruptcy ActS! the Patent Act5t Trade Marks
Act33 Copyright Act®* and certain other related statutes. This latter
section of the Department is not therefore directly involved in con-
sumer protection, except as might it arise out of the administration of the
above Acts.3% )

The Bureau of Consumer Affairs is concerned primarily with pack-
aging and labelling, standards relating to consumer products and the
protection of the consumer against physical hazard. Its field of admin-
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istration includes, inter alia, the Hazardous Products Act, certain por-
tions of the Food and Drugs Act—including the labelling, packaging
and marketing of food, drugs and cosmetics’” —and the Weights and
Measures Act. The division also conducts a consumer information
service, through the use of Box 99, Ottawa, where consumers may
register complaints relating to product performance or misleading
advertising. The Office of the Director of Investigation and Research
under the Combines Investigation Act is responsible for adminstering
all aspects of the statute, including secs. 36 and 37—false and misleading
advertising.

B. The Policy of the Department

In an earlier address, a former Minister of Consumer and Corporate
Affairs, Mr. Ron Basford noted: “. . . the age of consumerism is upon
us . . . the concept of caveat emptor must be laid to rest and . . . our
department has been created to represent the consumer in the councils
of governments.”® With the demise of caveat emptor philosophy, a
new rule —“let the seller take care™® —has become the key to trans-
actions in the marketplace, reflecting government awareness of the need
to accord the consumer protection from unfair methods of competition.
Fraudulent and misleading advertising is to be interdicted on the
grounds, that it is both socially reprehensible and criminal in nature.80
Further, Department policy appears aimed at reducing the advantage
held by advertisers over consumers. In the words of the then Minister:

The basic problem is that the consumer needs more factual information
about the products he buys — about their price, contents, merit and quality.
Onz when the consumer has knowledge in a readily comprehensible form
at the point where he makes his purchase, will he be in a position to make
rational decisions.61
In essence then, the Department is concerned with three aspects of
commercial advertising. False, misleading and deceptive advertising is
the first with breaches being subject to criminal prosecution under the,
Combines Investigation Act, the Food and Drugs Act and other relevant
federal statutes. The second aspect is full and complete disclosure by
manufacturers of all relevant data concerning a product, such as weight,
price and contents, thereby allowing the consumer to make a rational
choice. Third, certain articles dangerous to health and safety are pro-
hibited from being sold, or advertised.82 However, the Department
does not see its role as obviating the necessity for individual consumer
vigilence, nor does it seek to become the consumer’s, “Big Brother’.
The Director of Investigation and Research under the Combines In-
vestigation Act has commented that Department objectives are intended
to help the consumer to be a better consumer rather than to do all his
thinking for him and has stated:
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It would be a mistake for the Department to be over-protective. The Con-
sumer is assumed to be able to decide what he wants for himself and within
reasonable limits to exercise his choices effectively and intelligently. Where
{11::;-%3 are impediments to his doing so, however, the government must assist

In seeking to assist the consumer in combatting the perils of the
market place, the Department has outlined six policy objectives:

(a) protection against fraud and deception;

(b) protection against accident and health hazards;

(c) to ensure that the market system is kept competitive;

(d) to assist the consumer by all reasonable means to make valid choices
and judge true prices on the basis of accurate, honest and intelligible
information;

(e) to provide means for receiving and answering consumer complaints

and,
(f) to represent the consumer in the deliberations of government.64

The degree of government regulation in relation to these objectives
will depend, ultimately, on the measures taken by the business com-
munity itself in correcting market abuses. Mr. Basford had commented
that “It is not the intention of [his] department to immerse manu-
facturers and retailers in a mass of red tape and regulations, but some-
one has, to, ‘take care’—and if the market won’t—then government will
have t0.”6> The onus, then, is on the business community to “Put its
house in order” in rectifying abuses, should it wish to be spared govern-
ment regulation. The efficacy of self-regulation as a means of curing the
ills of commercial advertising will be discussed in greater detail further
in this work.%8

C. Enforcement Procedure

(a) By the Combines Branch of the Department of Consumer and
Corporate Affairs.

We have noted that the Combines Branch of the Department of
Consumer and Corporate Affairs is responsible for the administration of
the Combines Investigation Act, including section 38 (misleading ad-
vertising as to price) and section 87 (false, deceptive or misleading
advertising of any other nature, designed to promote the sale of a
product). It should be noted at the outset, however, that the Combines
Branch has no direct power of enforcement, only investigation. If the
Branch deems there to be sufficient evidence of an offence under one
of the sections, it will recommend that the Federal Department of Justice
commence prosecution, pursuant to section 15 of the Combines Investiga-
tion Act. In short, the role of the Branch is to investigate and research,
with no right of prosecution.

Under the Act, there exist certain methods by which an inquiry
into alleged misrepresentative advertising may be launched by the
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Director. Under section 8 he is empowered to launch an investigation
of his own volition or where so directed by the Minister of Consumer
and Corporate Affairs. This is a statutory duty and is therefore manda-
tory. Although the majority of investigations are launched on the
initiative of the Director, section 7 of the Act provides that any six per-
sons can compel the Director to begin an inquiry where they suspect
an offence under Part V has been, or is about to be committed. Again,
by the terms of section 8(a), he must begin an inquiry when petitioned
by six (or more) individuals.

The current Director of Investigation and Research has noted several
methods by which information is obtained to commence an investiga-
tion.57 Scrutiny of newspaper advertisements has, according to the
Director, accounted for approximately 50% of all prosecutions under
section 36.%8 Similarly, the division checks advertisements on both
radio and television to detect misleading advertisements. Letters ad-
dressed to the Director’s office; to the Minister of Consumer and Cor-
porate- Affairs; or mailed to Box 99 may prompt an investigation, as
may an ordinary telephone call to the Department. Complaints from
the Department’s several regional offices® are forwarded to the Director’s
office and may form the basis of an investigation. A liaison is maintained
with the various provincial governments and the Royal Canadian Mount-
ed Police to detect possible breaches of the sections throughout the
country. Finally, the division maintains contact with the Canadian
Radio-Television Commission in considering particular advertisements
which might offend the section, if aired on radio or television.

According to the Director, the question of whether an inquiry will
be commenced is ultimately contingent on two factors.” First, there
must be reasonable grounds to believe that an offence is being com-
mitted or is about to be committed. Second, the Department must be
able to make the resources available to investigate the alleged offence.

When a decision has been made to launch an investigation, Depart-
ment personnel will be assigned to gather information relating to the
matter. This might include direct contact with the advertiser, for
example through the purchase of the advertised goods, as a means of
obtaining evidence for eventual prosecution. If an investigation pro-
duces sufficient evidence, all information will be turned over to the
Department of Justice for prosecution.

The Combines Investigation Act being a criminal statute, no warn-
ing, without prosecution, can be given an advertiser who has breached
sections 36 or 37. The Director has stated that he is not at liberty
to issue such warning, or to suggest changes in an advertisement so
that it would no longer be in violation of the statute.™ Thus either an
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offence has been committed or it has not, with no intermediate area
possible between conviction or acquittal. However, prior to the publica-
tion of an advertisement, an advertiser or advertising agency, may
consult with the Director’s office concerning a proposed advertisement.
Through this, “programme of compliance”,”? an advertiser (or his
agency) is able to gauge government reaction to a “borderline” adver-
tisement which might be in breach of the Act, if published. Preclearance
being a totally voluntary procedure, the advertiser is not committed to
change his advertising programme if so suggested by the Department.
Further, the Department is not bound by any decisions of approval it
has given to an advertising campaign. In terms of practicality however,
it would probably be rare for the Department to change its position
toward an advertisement where informal approval has been given unless,
of course, the advertiser has appreciably altered his programme in the
~ interim.™

In certain respects, the Department of Consumer Affairs is patterned
on the Federal Trade Commission of the United States Federal Govern-
ment. Like its American counterpart, the Department is comprised of
a body of “specialists”, in the field of consumer protection. It was due
to the expert nature of the Combines Branch that section 36 was made
part of the Combines Investigation Act rather than the Criminal Code.
Similarly, after lying virtually dormant in the Code, section 308 was
transferred to the Combines Investigation Act as section 37. Lacking
the expertise in regard to misleading advertising, and dealing with
criminal matters deemed to be of greater importance than consumer
protection, the Attorney-General Departments of the provinces proved
to be an unsuitable vehicle for handling the somewhat specialized field
of consumer protection. As we have seen, it is now the Federal Depart-
ment of Justice which alone handles prosecutions under the Combines
Investigation Act, and only after recommendation by one of the divisions
of the Department of Consumer and Corporate Affairs.”

Yet despite certain similarities of structure and operations, a basic dif-
ference exists between the Department of Consumer and Corporate Af-
fairs and the Federal Trade Commission (F.T.C.). The former has a
criminal law base, while the latter is an outgrowth of the interstate com-
merce powers of the United States Federal Government. It has been
pointed out that under Canadian law, either an offence has been com-
mitted or not. There is no in-between area, with voluntary pre-clearance
being the only mitigating factor. However the F.T.C., because of its civil
law base, is more flexible in dealing with cases of misleading advertising.
In practice, it may choose from three alternatives. First, it may handle a
case on an informal basis where it is satisfied that the violation found will
be discontinued and is not significant enough to require formal action.
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The advantage of this alternative over the Canadian position is that less
serious offences are stopped with a minimum of time and expense, thereby
giving the consumer protection as well as minimizing costs. In Canada, a
trivial offence would either be tolerated (because of the expense of prose-
cution) in which case the consumer would still be exposed to the mis-
representation; or would be prosecuted, which involves time and expense.
Second, a guilty party might agree to a consent order, in which case no
hearing is held. The nearest equivalent to this practice under our law
would be a guilty plea in court. Third, all other cases before the F.T.C.
are disposed of at formal hearings resulting in either a dismissal or a cease
and desist order. The cease and desist order is an administrative directive
whose closest counterpart in Canada would be an order of prohibition
under sec. 30 of the Combines Investigation Act. The latter however,
is not an administrative but a formal court order, obtainable only upon
the completion of criminal proceedings launched under the Act. The
powers of the F.T.C. are confined, therefore to identifying violations and
issuing cease and desist orders—the only penalty the Commission is em-
powered to levy.” The Justice Department is responsible for prosecuting
violations of cease and desist orders. 7

In its Interim Report, (1969) the Economic Council of Canada re-
commends the establishment of a new, civil law tribunal, called the
Competitive Practices Tribunal, to deal with certain selected aspects of
trade practices.” While the Council recommends that advertising as an
anti-competitive factor should be within the jurisdiction of the tribunal,”
it does not deem it necessary to bring sections 36 and 37 within the
ambit of the new body. Rather. it suggests that these sections remain
part of the criminal law.® In light of the limitations imposed by the
criminal law, and considering the practice of the F.T.C,, it is unfortunate
that the Council did not see fit to propose alternatives to the existing
situation which, in this writer’s opinion leaves much to be desired.8!

(b) Other areas of Enforcement by the Department of Consumer
and Corporate Affairs: Overlapping:

We have noted that the Bureau of Consumer Affairs is concerned
inter alia with enforcing certain aspects of the Food and Drug Act and
Regulations; the Hazardous Products Act; those statutes dealing with
standards of weights and measures, etc.; and for administering, Box 99,
Ottawa. Like the Combines Branch, the Bureau conducts investigations
of breaches of statutes within its jurisdiction, with the actual prosecution
being done by the federal Department of Justice. However, a certain
amount of overlapping exists between the Bureau and Combines Branch.
As noted, many of the complaints received through Box 99— those com-
plaints dealing with misleading advertising—are forwarded to the Com-
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bines Branch for investigation. The Food and Drugs Act and Regulations
is especially subject to such overlapping of jurisdictions. Section 5 of
that Act, provides in part: ‘
5(1) No person shall label, package, treat, process, sell or advertise any
in a manner that is false, misleading or deceptive or is likely to create
an erroneous impression regarding its acter, value, quantity, composi-
tion, merit or safety.

It would appear therefore that a prosecution in regard to the mis-
leading advertising of food, drugs or cosmetics could be launched under
either the Combines Investigation Act or the Food and Drugs Act and
Regulations. The overlapping might well be of more than academic in-
terest. First the Food and Drugs Act and Regulations does not provide
for prohibition orders as does the Combines Investigation Act. Second,
the former Act specifically provides for a 12 month limitation period on
summary conviction proceedings, (sec. 28) while a 6 month period ap-
plies to prosecutions under section 38 of the Combines Act. Depending
on the circumstances of the particular case therefore, it might well be-
come of some importance under which act a prosecution is brought.

D. Offences relating to advertising under the Combines
Investigation Act:

(a) Section 36 (formerly section 33C)

As discussed above, the administration of the Combines Investigation
Act is carried out by the Department of Consumer and Corporate Affairs
through the Office of the Director of Investigation and Research. One
of the two sections of the Act directly concerned with the question of
advertising is section 36, which became part of the Combines Investiga-
tion Act in 1960, when all of Part V was repealed and re-enacted.3
Section 36 reads as follows:

86(1) Every one who, for the purf)osw of promoting the sale or use of
an article, makes any materially misleading representation to the public by
any means whatever, concerning the price at which such or like articles
have been, are, or will be, ordinarily soYd. is guilty of an offence punishable
on summary conviction.

(2) Subsection (1) does not apply to a person who publishes an advertise-
ment that he accepts in good faith for publication in the ordinary course
of his business.

In essence, section 36 is aimed at misleading advertising as to the
price of an article, and has no scope beyond a misrepresentation as to
price. Thus, misrepresentation as to the origin of a product, quantity,
quality or function, will not be caught by this section of the Act, unless
such an advertisement also contains a false statement as to price. As
will be discussed subsequently, it is section 37 of the Combines Investiga-
tion Act which is aimed at deception in factors other than price. Further,
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section 36 is limited to representation as to the prices of goods with
services falling outside its purview.®

(i) Elements of an offence

Being a criminal offence, proof beyond a reasonable doubt of all ele-
ments is necessary to obtain a conviction. The section would appear to
have four constituent elements, namely:

(a) There must be a representation concerning the price at which articles
have been, are, or will be ordinarily sold;

(b) The representation must be misleading in a material respect;

(c) The representation must be made for the purpose of promoting the sale
or use of an article (not a service);85

(d) The representation must be made to the public.86

Because section 36 creates a summary conviction offence, a charge
must be laid within six months from the time the offence was com-
mitted.8” As well, the maximum fine payable on conviction is $500.00
for an individual and $1,000.00 for a corporation with the maximum term
of imprisonment being 6 months.8 Under section 30 of the Combines
Investigation Act, a prohibition order may be issued against the mis-
leading advertisement.

The first trial under section 86 took place in 1962, and as of 1970,
approximately 40 prosecutions have been launched under the section.
Of these cases, the vast majority have resulted in convictions. Our courts
therefore have shown a willingness to convict under the section,® and
through their decisions have, as well, clarified certain aspects of the
section, thereby creating a jurisprudence for misleading price advertising.
A difficulty which originally confronted the courts was the lack of pre-
cedent on which to ground decisions. Although precedent did exist in
United States cases involving the Federal Trade Commission, our Courts
have chosen not to look to these decisions, possibly because the American
position is based on civil law, while the Combines Investigation Act is
a criminal statute. However, since 1962, principles have developed in
regard to the interpretation of section 36, and the scope of the section.
It is to these cases that we shall now turn.

(ii) Mens Rea

It has now been established that section 36 creates an offence of
strict liability and that mens rea as an ingredient of the offence need not
be proved.® During the course of his judgment in R. v. Allied Tower’s,
Mr. Justice Jessup of the Ontario Supreme Court, noted:
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There is nothing in the express language of section 33C(1) disclosing any

intention that mens reg, in the sense that the materially misleading re-

presentation made must be known to be such by the accused, is not an

essential ingredient to the offence. But in my opinion, such an intention is

derived by necessary implication from subsection 2. . . . in my opinion the

Legislature intended that the maker of a materially misleading representa-

tion should take the risk and that the public should be protected irrespective

of the guilt or innocence of the maker subject to the exception provided by
subsection 2.91

In the Allied Tower case, the accused company had run an advertise-

ment in a Toronto daily newspaper in regard to the sale of cameras.

The sale price advertised was $59.00, but next to this figure was the

phrase, “Compare at $154.90". Although the Crown had proved that the

cameras on sale had never sold in the area for $154.90, the court

of first instance®? dismissed the charge on the ground that the Crown

had not proved a deliberate attempt to mislead the public. In allowing

the Crown’s appeal, Mr. Justice Jessup indicated that one of his reasons

for finding (then) section 33C to constitute an absolute offence is that it

is summary conviction and not indictable.%3

The Allied Tower decision cleared away the main obstacle in success-
fully enforcing section 36.# Once the Crown has proved the necessary
elements of the offence, a conviction will result, regardless of whether
or not the accused intended to deceive, or was merely negligent in his
advertising campaign. With mens rea not being a vital ingredient, a
higher duty is thus placed on advertisers to ensure that the consumer
is actually obtaining the saving depicted in the comparative price ad-
vertisement.%3

(iii) Price at which article is ordinarily sold:

We have noted® that one of the elements of section 36 is that a mis-
representation must be made as to the price at which an article is or-
dinarily sold. From this requirement, two questions are raised. First,
what determines the ordinary selling price of goods? Second, what area
is encompassed when fixing the ordinary or regular selling price? Re-
garding the first factor, it is apparent that any particular item can be
sold at differing prices by various merchants. As well, an article may
have attached to it a suggested retail price as determined by the manu-
facturer. The problem is to determine which price might be used as
a basis for comparison when promoting the sale of an item at a reduced
price. Flowing directly from this problem is the question of trade areas.
There exists no “standard price” for the entire country with various con-
siderations such as transportation costs or sales volumes, often dictating
the price at which a particular item is sold in various parts of Canada.
Also, economic factors, or simply customary marketing techniques will
result in varied prices within a province or even city. Each of these
segments, from the national to the city, is a potential trade area for the
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purposes of. section 36. The question therefore becomes: where must
an advertiser look in determining the ordinary selling price of an article
and further, how far must he look? '

— Ordinary selling price
In R. v. Becker,*" the accused published an advertisement in a Niagara

Falls newspaper. The advertisement included a reproduction of a tele-
vision set and contained the following wording:98

Twin Speakers
23" Console
Only
$196.00
Save over $100.00

At trial, the Crown established that the average selling price for the
advertised television among the merchants of the City of Niagara Falls
ranged from a low of $224.95 to a high of $269.95. It was further es-
tablished that the manufacturer’s suggested list price for that particular
model was $319.95. However, it was proved that no dealer in Niagara
Falls had ever sold the television at the list price, with the highest price
charged being $269.95. In acquitting the accused, Magistrate Roberts
stated that in his opinion “. . . the words complained of in this advertise-
ment are capable of more than one interpretation and are by no means
an unequivocal statement, by the accused, that a purchase from him of
the television model depicted in his advertisement, at a price of $196.00
would amount to a saving of over $100.00 when compared with the retail
price charged by any other dealer in the City of Niagara Falls for the
same model”. The decision suggests that if the suggested list price is
used as a basis for comparison, an advertisement will not transgress
section 36, even if a sale has never been made at the manufacturer’s
price. The case was decided prior to the Allied Tower decision on mens
rea.

A second case involving Allied Towers was also concerned with the
question of list price.?®* Here, the accused advertised movie cameras,
projectors and film by specifically using the word “List Price” in its
advertisement. The sale prices of the goods were of course below the list
price. Once again, it was established that various dealers in the City of
Hamilton had never sold the articles in question at the suggested price,
but the accused was nevertheless acquitted. Two factors appear to have
influenced Judge Sweet in the trial de novo. The first was the suggested
price itself, which the Judge deemed to be a fair and reasonable one
and thus to bear a “. . . significant relationship to retail price.” Second,
the Judge felt that the term, “list price” was not unfamiliar to retail
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buyers in general and noted: “. . . I do not think it can reasonably be
inferred that potential buyers in general do not know that a retailer
sometimes sells below that (list) price.” '

Rulings subsequent to the above cases have however, adopted a more
stringent test in dealing with the manufacturer’s list price. In Regina v.
Miller’s T.V. Ltd.1® the defence that the ordinary reading public would
interpret the phrase, “compare at” to mean manufacturer’s list price or
manufacturer’s suggested retail price was rejected, when the ordinary
selling price was proved not to be this list price. Where competitors
within the trade area sell their products at varied prices, the average
will be taken to determine the regular price. This practice was noted in
the Miller case.

It is clear that a vendor cannot use such embellishing words in his
promotion as, “Regular” or “Compare at”, when in fact the price referred
to is not the ordinary selling price. In the Miller case the use of the phrase
“Compare at” was held to give a false impression regarding the usual
selling price of television sets in the Winnipeg region. An advertisement
employing the words “Regular price $——" was also deemed mis-
leading, and the accused convicted, when it was demonstrated that at
the time of the advertisement the goods in question were not being sold
at the alleged price.!®! Similarly, in Regina v. G. McGrath & S. O.
Smith,192 a conviction resulted where an advertisement contained the
words, “Retail Price $8.50”, when in fact, the figure quoted was higher
than the area price. Further it would appear appropriate, for a vendor
to advertise a reduction of his own regular price (if this price differed
from the ordinary selling price in the area), if the advertisement made
it clear that the price was peculiarly his own. Thus, the use of “Our
Regular Price $——" would seem in order. However, it is suggested
that the use of such wording implies compliance with one of two con-
ditions. First, it would be necessary for a substantial number of “bona
fide sales” to have been made at the advertised price before it can be
called a regular price.l® Alternatively, if there has been no actual sale,
the quoted price must have been the true asking price over some con-
siderable length of time. In short, a vendor cannot willfully set an inflated
price with the object of lowering it a short time later in a sales promotion.

Even if express words of comparison, such as “Compare with” or
“Regular”, are not utilized in an advertisement, the general wording,
or get up of the advertisement could suggest a saving which is not true.
Thus in The Queen v. Carmen Jewellery Mfg. Co. Inc.,1% two ball-point
pens, a pair of cuff-links and a tie-pin were sold together as a set. On
the box was a label bearing the inscription: “Waterman’s $25.00”, but
the sets were in fact being sold for $4.50 each. The wholesaler had ob-
tained the sets at a price of $1.35 and had sold them to the retailer for
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$1.50 per set. One store in Quebec City was offering identical sets for sale
at $3.49, while another sold them for $4.95. Although no precise words
of value or comparison were used, the term “Waterman’s $25.00°, was
obviously intended to convey the impression that the goods were valued
at, or had sold for, $25.00. Here, both the wholesaler (who affixed the
Watermans tag to the sets) and the vendor were convicted of violating
(then) section 33C (now section 36). '

Further, where a retailer tagged toy cars with a ticket reading “whole-
sale $26.65; retail $39.95” the court held that, “The only purpose of the
tag, as far as the public who came into the store off the street is con-
cerned, is to have them believe that what would normally cost $39.95
in a so-called retail store, they were going to get here for $26.65 which
is what it was sold for to anyone who came in there”. The accused was
therefore convicted.195

The Carmen Jewellery case is a form of “pre-ticketing”, although there,
the technique used was somewhat more subtle than is customary. “Pre-
ticketing” involves the attachment to goods by the manufacturer of a tag
indicating the selling price of the articles. In a sense, this practice re-
sembles that of a manufacturer supplying a suggested retail price, al-
though .very often, the price is known only to the retailer. However in
preticketing, a tag is deliberately affixed to a product, with the express
object of catching the customer’s attention. That this merchandising
technigue can lead to manufacturer-retailer collusion was shown in the
twin cases of Regina v. Mountain Furniture Company Limited; Regina v.
Featherweight Mattresses Limited.1%® The court found as a fact in the
case against Featherweight Mattress Limited “. . . that the accused com-
pany would, at the request of the retailer (Mountain Furniture Company
Limited ), ticket his order with such a price as the retailer might desire
or indicate, and that the accused company was not interested or con-
cerned with either the pre-ticketed price, or with the price that the retailer
might sell. to the public”. Since the pre-ticketed price was not the or-
dinary selling price for the Ottawa area, both the manufacturer and re-
tailer were convicted for misleading the public into believing it was
getting a better buy than was actually the case. Although the court found
certain instances when the pre-ticketing had been done in error by the
manufacturer, negligence was not deemed to be a defence to the charge.

Misrepresentation by inuendo is demonstrated by three cases dealing
with toilet articles. These decisions are of some import, because it is pre-
cisely the language used in the advertisements which the consumer faces
daily in supermarkets, drugstores or other retail outlets. In the first of the
trilogy, R. v. Colgate-Palmolive Limited,’®’ the accused marketed the
13 1/8 fluid oz. size (called the Economy Size) of Halo Shampoo in a
bottle, to which was attached a label, reading: “Special, $1.49”. It was
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established in evidence that invariably the Economy Size of Halo Sham-
poo was placed beside three other smaller bottles of the same product,
the price and fluid ounce content of which were less than the Economy
Size bottle. It was also adduced in evidence that the sale price of the
Economy Size Halo Shampoo in the Ottawa area, ranged from 99¢ to a
maximum of $1.49. Nowhere was the product selling for a price greater
than $1.49.

At the ﬁial de novo, Matheson, C. Co, J. applied the following test
in determining whether or not the “Special $1.49” label was misleading.

(a) Would a reasonable shopper draw the conclusion from the diagonal
red band with the words and numbers “Special $1.49”, that he was
beini:ffered Economy Size Halo Shampoo at a price below which that

size bottle is ordinarily sold?

(b) If the answer is “yes”, would such a representation be true?108

The Judge concluded that “. . . a reasonable shopper upon reading
the words and numbers, ‘Special $1.49° upon the diagonal red band
might very well conclude that he was being offered Economy Size Halo
Shampoo at a price below which it is ordinarily sold”.® In light of
the selling pattern of the product in the Ottawa region, such a represen-
tation could not be true and the company was convicted. The argument
that a shopper must be assumed to interpret the Economy Size label,
“Special $1.49” only after an examination of the three smaller bottles
of Halo Shampoo which were displayed beside the Economy size bottles,
was rejected, Judge Matheson holding that such a requirement “ . .
would diminish very considerably the independent meaning to be ac-
corded the labelling of a product offered for sale. The effect of such a
conclusion would impose surely, upon the purchaser a burden to com-
pare not contemplated within the wording of (then) section 33C(1)”.110
Thus, even though the cost per ounce of the Economy size bottle was less
than that for the identical product marketed in smaller bottles, the better
“value” to the customer in purchasing the Economy Size was no defence.
Further, it was not incumbent on the customer to mathematically cal-
culate the cost per ounce of the various sizes of Halo Shampoo, before
making a purchase.

A similar fact situation to the Halo case was encountered in Regina v.
Thomas Sales Agencies (1963) Ltd.1!! Here the accused Corporation
marketed the 20-ounce size of Breck Shampoo in a bottle to which was
affixed a label reading: :

$3.00 Value -~ Special Price $1.99

The accused agreed that the 20-ounce bottle had sold at the price
of $1.99 for a period of four of five years.
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In determining what was meant by the term $3.00 value, Matheson,
Co.Ct.J. adopted the reasoning of Lord MacLaren in Lord Advocate v.
Earl of Home'12 '

Now, the word ‘value’ may have different meanings, like many other words
in common use, according as it is used in pure literature or in conversation.
But I think that ‘value’ when it occurs in a contract has a perfectly definite
and known meaning unless there be something in the contract itself to
suggest a meaning different from the ordinary meaning. It means exchange-

able value — the price which the subject will bring when exposed to the
test of competition.

Obviously, the 20-ounce bottle of Breck Shampoo could not be sold
for $3.00, since time and marketing practice had fixed its ‘value’ at $1.99.
Since the ordinary price of the product was therefore $1.99, such a figure
could not be colored with the terms “Special Price”, since the added
words would prompt the ordinary consumer to believe he was obtaining
a one-third discount. Consequently, the Crown appeal was allowed at
the trial de novo and a conviction registered against the accused Cor-
poration.

During the course of the trial de novo, the court, as in the Halo case,
was asked by defence counsel to consider certain marketing techniques
for the product. Here it was requested to examine “. . . the marketing
statistics of the product; to consider the average retail price of Breck
Shampoo as sold in containers of all sizes and, generally, to exercise
ingenuity in interpreting the words, “Special” and “Value” so beneficently
as to safeguard industry against the austere provisions enacted by Parlia-
ment”.113 The court rejected the supplications on behalf of the accused.

The final case in this series is, R. v. The Andrew Jergens Company
Limited.1’* Once again, the product in question was shampoo with the
label on the 13.5-ounce bottle reading,

' Special $1.19 — Regular $1.79

As might be expected, the product was not selling in the Ottawa area
for $1.79 nor was there any evidence that it had ever sold for such a sum.
Indeed, the store where the shampoo had been purchased by the in-
vestigating officer of the Combines Branch, was selling it for 86¢! Unlike
the Colgate and Breck cases, the accused corporation here entered a

guilty plea.l15

L o o

Another marketing device which has plagued the consumer is the
“cents — off” practice.l16 As the name suggests, “cents — off” implies that
a product is being offered at a special price below that for which it is
normally sold. The problem of course is that the base price is invariably
unknown save by the most prudent shopper. It would appear equally
difficult to police misleading “cents — off” promotions due to fluctuations
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in the true selling price of a product.” For such a scheme to be ade-
quately controlled, detailed records would need be kept and countless
on-the-spot checks made to determine the actual base price and any
misleading promotions in relation thereto. It would seem that the most
likely area of control would be where the “cents — off” promotion has
become “stale”, that is, the special has been advertised for such a length
of time that it no longer represents a saving to the consumer.

One need only enter the nearest supermarket to see the vast numbers
of “cents — off” promotions being offered by various manufacturers.
Although it is possible for a retailer to engage in a similar campaign, the
prerogative generally remains with the manufacturer, who will print
onto a package or label the “cents — off” advertisement. The difficulty
in controlling such promotions within the ambit of section 38 is perhaps
demonstrated by the fact that to date, only one conviction has been ob-
tained regarding this type of advertising campaign. In R. v. Produits
Diamant Ltée,'8 the accused company had, until June, 1961, marketed
its jam in two types of containers, one an ordinary jar (sold for 99¢)
and one a candy jar (selling price, $1.29). After June, 1961, the Company
changes its marketing policy and sold both jars at the same price. How-
ever, there appeared on the candy jar, the words,

17¢ off/en moins

The candy jar was marketed with the “cents-off” wording for approxi-
mately three years. In light of the changed marketing policy, whereby
the jam in the candy jar was sold at the same price as that in the plain
jar, the company was convicted. In his reasons for judgment, Magistrate
Strike noted: '

It appears to me, however, that the average person buying the product
wo consider that the ordinary price of the jam was at least 17¢ more
than he or she was paying for it when as a matter of fact the Company
has established a price which was the same as the price of the regular jar.119

© L L

At this point, we might consider some further aspects relating to ad-
vertised prices. First, it has now been established that an offence is com-
mitted under section 36 where the advertised price is not the ordinary
selling price, even if the price asked represents a value. In other words,
the subjective factor of good-buy is immaterial if the price advertised
is not the prevailing area figure.1?® In delivering the judgment in R. v.
Patton’s Place,1?* Magistrate Carson noted: :

The Cases dealing with this section indicate, as the language of the Section
itself reads, that there is a difference between Price and Value. The Section
is concerned with the Price at which such or like articles have been, are or
will be ordinarily sold. In this case, the Evidence was clear, that this par-
ticular article was never sold at $229.95. The highest market value, the
highest market price in the area covered by the newspaper in which the
advertisement appeared was $169.00. Generally the price was considerably
less than that.122
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And further:

As 1 read the Section and the cases, the Court cannot be concerned about

the Value. The only thing the Court can be concerned about is the Price.123

It would also appear that a guarantee cannot be made part of the

advertised price. Thus where a watch was advertised as, “Retail $54.00"—

the watch never having been sold and not currently being sold, for more

than $27.00— it was held to be no defence that the accused’s stated value

of $54.00 included a guarantee.!* Presumably, it would be legal for the

advertiser to say: “Watch, $27.00; Guarantee, $27.00: Total Selling Price

$54.007, although such wording would undoubtedly destroy the potency
of the advertisement.125

The length of time for which a product sells at a particular price is
also important in determining if an advertisement contravenes the section.
It is possible for a price to be advertised as a “special” for such a con-
siderable time, that the “special” price becomes the ordinary selling
price. Therefore, the continued use of the term “special” becomes mis-
leading, since the customer is lead to believe he is obtaining a saving
over the regular price. That such “stale” prices could lead to prosecution
was indicated in the Products Diamants Ltéel?® case and in the Halo
Shampoo decision.127 128

The use of catalogue sales has posed some problems for the Courts
in dealing with section 86. The case of R. v. Simpsons-Sears Limited'?®
considered an advertisement contained in the Simpsons-Sears national
catalogue with the Court concluding on the facts of the case, that the
charge must be dismissed. This dismissal stemmed basically from the
Crown’s failure to prove what was the ordinary selling price for a na-
tionally advertised product. The question of trade areas in catalogue
sales will be discussed in greater detail below.

Before proceeding with an analysis of, the relevant trade area under
section 36, it might first prove useful to summarize what has been dis-
cussed thus far regarding ordinary selling price. List, or manufacturer’s
suggested retail price cannot be used to convey the impression that it is
the ordinary selling price of the region. This is true, even where the list
price is deemed “fair”, so long as the regular area price is below list.
Such phrases as, “Regular”, or “Compare at $————", cannot be employed
if the price quoted is not that of the trade area. The general rule, there-
fore, is that in comparative pricing, the designated base price must be
that for which the advertised goods ordinarily sell in the market area.
Where a retailer wishes to use his own former price as the base, he must
ensure that the wording of his advertisement unequivocally states that
the price quoted is his own, and not that of his competitors.13® However,
the retailer’s previous price must be bona fide, in that a substantial
number of sales have been made at that figure, or the former price was
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advertised for some considerable length of time with the expectation of
selling at the original advertised price. It would appear, therefore, that
he may not offer a product for a time at a price beyond what he expects
to receive and then announce a reduction from his former price.!3!

A misrepresentative statement need not arise solely from the improper
usage of such terms as, “Regular” or “Usually”. Breach of the section
may be occasioned by the innuendo of the advertisement, caused by the
use of certain words (for example, “Special”; — “— cents-off”) or
the physical layout of the advertisement (for example, stressing certain
words by printing them in contrasting colours, larger type, etc.). Further,
the only consideration in determining if there has been a breach of sec-
tion 36 is the price alleged, not value. Here, the question is not whether
the customer obtained a good deal, or even a bargain, but simply if the
comparative price advertisement was true in regard to the ordinary sel-
ling price within the region. Finally, mens rea need not be proved to
obtain a conviction.

— Appropriate trade area

We have noted that there is no standard price for goods throughout
Canada, with price ranges being determined by various factors. The ques-
tion then becomes one of determining what is the extent of the trade area
as contemplated in section 36. By way of definition, a trade area refers
to that location in which consumers shop or would stop for the product
in question.13 First, it would appear that where the offence is committed
in a city, the city as a whole becomes the relevant trade area. Where the
advertisement in question is published in a city newspaper, it seems that
the Crown need gather evidence only from competitors within the city,
even where the newspaper might have a circulation outside the city
area.! Similarly where the misleading advertisement is attached to the
product by means of pre-ticketing!3¢ or other device,!35 evidence of
regular selling price is obtained only from other retailers in that city.138
In R. v. Allied Towers Merchants, 137 the advertisement took the form of
circulars, which were distributed in the township of Gloucester, a suburb
of Ottawa, as a promotion for the accused’s retail store situated in the
township. Evidence of ordinary selling price was obtained from retailers
in the cities of Ottawa, Ontario and Hull, Quebec. That the trade area
cannot be national in scope is indicated in the catalogue sales case of
R. v. Simpsons-Sears Limited.138

In determining cases under section 36, the courts have not set down
any definite guidelines to aid in establishing what is, in fact, the market
area in a particular situation. Thus, where offences have taken place in
a city, the courts have simply assumed that the city proper constitutes
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the relevarit trade area. Where the advertisement was aimed at a location
outside a city, the courts appeared to look to the nearest large centre in
finding the ordinary selling price. Basically, then, the courts have de-
veloped a somewhat pragmatic approach to the question, in most cases
appearing to assume that trade region simply means the immediate area
surrounding the site where the advertised goods were sold. The one ex-
ception is in the Simpsons-Sears decision, where Provincial Judge Beaulne
considered in some depth the question of local and regional markets.139

"~ The question now arises: What duty has a party to determine the
ordinary selling price? Is, for example, a retailer expected periodically
to check the prices being charged by his competitors before offering
comparative prices? The cases suggest that he is deemed to know the
usual price. It appears therefore, as if the courts have taken judicial
notice of the fact that a businessman always knows the prices of his
competitors, although they have not said so in so many words. Similarly,
a manufacturer will be deemed to know the regular selling price of his
product within a trade area when he attaches promotional tags to his
wares.

(iv) Questions of Fact: judicial notice

The courts have been prepared to recognize as questions of fact
certain elements of section 36. For example the word, “materially” has
proved no stumbling block in obtaining convictions.14? For the purposes
of the Act, any false statement appears to be per se materially misleading,
with there being varying degrees of falseness. As “materially” is nowhere
defined in the Act, the courts have chosen to give the word its normal
meaning. Thus in R. v. Miller's T.V. Ltd.14! the Court noted:

In this regard, there is of course no definition of the phrase, “materially
misleading”, and therefore the words must be accorded their normal ac-
cepted meaning. It does not read simply, “misleading representation”, nor
on the other hand, “grossly misleading representation”. In my view there
is not a minor difference, that is, the subject matter of the meaning of the
section, and I certainly cannot agree that the allegation was a minimal
difference.142

The purpose of the advertisement is another factor which must be
considered under section 36. Decisions indicate that an advertisement
will be deemed to have been intended to promote the sale or use of an
article where it is published, that is, specifically aimed at the general
public. Therefore the placing of an advertisement in a newspaper;!43
handbills or circulars;1% or by attachment to the products intended fer
sale,1¥5 would be sufficient to constitute publication for the purposes
of sale, within the meaning of the section. In essence then, any method
which serves to bring a product to the attention of the public will be
regarded as showing intent to promote the sale or use of the product.
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Under section 36, an advertisement must be intended for the public.
It follows, therefore, that where a finding of fact is made that a public
campaign was launched to solicit customers, the campaign will be
deemed to be intended for the public. It would not appear necessary
to produce in court any citizens who had actually read the advertise-
ment; or who had made purchases pursuant to the promotion. Proof of
the advertising campaign would be made via exhibits of publication,4
and possibly the evidence of an investigator from the Combines Branch.147

(v) Similarity of Goods

The wording of section 36 (“. . . such or like articles . . .”) provides
a certain degree of latitude in determining the ordinary selling price
within a trade area, since the goods of competitors need not necessarily
be identical to those advertised by the accused. Generally, however the
determination of ordinary selling price is based on identical goods, since
the advertised products are not normally unique or sold exclusively by
" one dealer.148 As well, evidence of ordinary price is stronger when the
goods compared are the same. In a situation where identical goods are
not available for comparison, “like” or similar goods may be used as a
basis for parallelism. The question then becomes: How close must the
items be? It would appear that this determination would be a question
of fact to be decided by the court. In R. v. Mountain Furniture Company
Limited 1. the court commented on the question of similarity of goods,
noting:

If the Crown must establish that such an article must be ordinarily sold at
a given price in the area where the representation with which we are con-
cerned is made, then any arrangement on the part of the retailer of the
nature of a special franchise or sole sales agency in a given area would
appear to render the legislation ineffective. I would find that the phrase
means, articles of similar quality. Minor differences in specifications, not
known or observed by the public, but only determinable by an rienced
person . . . I would find, does not bar such arﬁclesasbeingsifnxﬁ:x.

In the Mountain Fumniture Case the items being advertised were
mattresses which on the surface appeared comparable to those of other
retailers. The presiding magistrate correctly pointed out that only a
person well versed in the mattress trade would be able to differentiate
between the products of the accused and those of his competitors. Even
here, he would be required to open the mattress, and study its con-
struction in detail in order to detect what amounted to a minor dif-
ference.

The wording of section 36 and judicial pronouncement thereon would
therefore appear to preclude a successful defence based on disimilarity
of goods if, the items were basically alike. On this question of parity,
the one loophole would seem to be the situation where a single dealer
has exclusive rights to the sale of a unique item, bearing no resemblance
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or relationship to any other product. Even in this situation, however,
the exclusive dealer cannot, with impunity quote a “regular” price and
proceed to offer discounts on this price. In short, he cannot set his own
market price as a base, when there is no intention to sell at this price,150
although there is of course nothing to prevent him from setting as high
a price as the consumer is willing to pay.

Another prohibited practice in comparative pricing is for the vendor
to create the impression that his advertised goods are equal in quality
and performance to higher-priced products of the same class when in
fact, the accused is selling his products at a lower price. Thus where a
store sold a certain line of cameras for, $54.90, but ran a newspaper ad-
vertisement reading inter alia, “Compare at, $154.90”, a conviction was
registered.151

(vi) Scope of Section 36: Parties to an Offence

The range of section 36 is not restricted to the party who actually
publishes the misleading advertisement. The Combines Investigation Act
being a criminal statute, section 21152 of the Criminal Code (parties to
an offence) is directly applicable to the Act. Thus a wholesaler-
distributor who knowingly attached misleading price stickers to certain
products was convicted under the section along with the retailer.15
Similarly, where a manufacturer knowingly pre-ticketed his mattresses
at an inflated price, both the manfacturer and the vendor were found
guilty.13¢ Although there have been no cases on the point, it would
appear that an advertising agent or publishing medium could be found
to be a party to an offence under the Act. Section 36(2),155 the saving
proviso, applies only to publishers accepting an advertisement in good
faith in the ordinary course of business.

An interesting point is raised in the situation where the misleading
advertisement emanates from the manufacturer, but the product in ques-
tion is displayed and sold by the retailer. Here, it would appear that the
vendor is under no duty to scrutinize promotions on such products and
consequently bears no responsibility if they are misleading,156

(vil) Who is to be Protected Under Section 367

Under certain circumstances, the test for deceptiveness in relation to
comparative price advertising is an objective one, while in other in-
stances, it is subjective. An example of the former would be where .a
product is advertised as “Regular $————, Our price $————", when in
fact the ordinary selling price is not the figure quoted as the “Regular”
one. Here, an offence is deemed committed. The question of how the
consumer would interpret the advertisement is therefore not directly
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pertinent to such a promotion, it being assumed that he or she will con-
strue it as giving a monetary saving. Conversely, a subjective advertise-
ment is one where consumer interpretation of the message is the test.
The Halo'*? and Breck!®® shampoo cases involve advertisements of this
nature. As actual consumers are not called as witnesses to give their
interpretation of the advertisement, it is necessary for the presiding judge
or magistrate to put himself in the position of the customer in considering
the advertisement in question. In deciding the Halo case, Judge Matheson
put forward the following test for determining the effect of the ad-
vertisement in question:

(a) Would a reasonable shopper draw the conclusion from the diagonal
red band with the words and numbers “Special $1.49”, that he was
being offered Economy Size Halo Shampoo at a price below which that
size e is ordinarily sold?

(b) If the answer is, “Yes”, would such a representation be true?159

The test proposed by the Court is interesting in that it uses the
“reasonable man” as the basis of decision. Save for this case (which itself
does not elaborate on the “reasonable man” test), our courts have not
addressed themselves to the question of standard of protection in situa-
tions which are not totally grounded on an objective test. On the other
hand, the United States authorities have considered the problem in some
depth, arriving at the conclusion, that the tort model of the reasonable
man is not the basis for decision. As Professor George Alexander of
Syracuse University has indicated; “he (the reasonable man) did not
need protection from the blandishments of ambiguous advertising be-
cause of inherent skepticism.”6® On the same subject, Prosser has stated:

Sales talk or puffing, as it is commonly called, is considered to be offered
and understood as an ession of the seller’s opinion only, which is to be
discounted as such by the buyer and on which no reasonable man
rely.161
If our courts are to adopt the test of reasonableness in cases of mis-
leading advertising, the standard of protection given the general public
is automatically lowered. Consequently, the “unreasonable” man is ac-
corded little, if any protection, and is cast back into the jungle of caveat
emptor. Realizing the potential danger of the reasonable man criterion,
both the Federal Trade Commission and the courts of the United States
have proceeded on the basis that it is the reasonable man’s opposite who
must be safeguarded.62 In essence, the American position has been to
grant protection to the careless; often unthinking; and perhaps sub-
intelligent (though not imbecilic) man.163

It might perhaps be premature to forecast a total adoption by our
courts of the reasonable man test. Further, the importance of such a test
becomes more compelling under section 87 of the Combines Investiga-
tion Act than the instant section. As shall be discussed subsequently,
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there has been virtually no precedent to guide the courts in formulating
norms, because section 308 of the Criminal Code was for the most part
a dormant provision. '

(viii) Sanctions

As noted above,184 there exist three possible penalties under section
86: (a) a fine, maximum $500.00 (individual); $1,000.00 (corporation);
(b) imprisonment, maximum six months and (c) an order of prohibition.
Of these, only fines and prohibition orders have ever been imposed by
the courts. Fines on first offences have ranged from $50.001¢° to the
maximum of $500.00,168 for an individual and $750.00 for a corporation!¢?
but the median would be approximately $200.00. In a decision dealing
with a second offence, a fine of $100.00 was imposed, double that given
for the first offence.18® Breach of prohibition orders appear to be subject
to more stringent penalties, one such breach resulting in a fine of
$1,500.00.169 ‘

Very often, a prohibition order!” under section 30 of the Combines
Investigation Act is coupled with a fine1™ The order does not give a
“blanket prohibition” in the sense that all goods sold by the guilty party
are within its ambit. Rather, the order of prohibition covers only those
products which were the subject of the misleading advertising.1’2

Various factors appear to have a bearing on the nature and severity
of a sentence for breach of section 36. Thus where the accused co-
operated with the Combines Branch, and eliminated the offensive ad-
vertisement after it was brought to the company’s attention, the sentence
imposed was a recorded conviction, with no order as to either fine, costs
or prohibition.1” In one instance, the Court appeared to regard a guilty
plea as a mitigating factor,1 while in another, a similar plea appeared
to have no effect on sentence.l” Where, in the words of the Court, the
accused was “. . . an experienced, knowledgeable businessman who,
‘knows value’ and ‘quality’ and who sells to its customers at ‘best values’,”
a fine of $500.00 was levied against the accused corporation for a first
offence.l’® In the Genser case, it appears as if the court were placing
the retailer in a position of trust vis-g-vis the consumer, with any devia-
tion from this position resulting in a heavy penalty. As well, the position
of the retailer in the community, length of time in business, etc., would
seem to be a factor in sentencing, especially where the accused knew
the advertisement to be misleading.

To summarize, the penalty imposed for a breach of section 36 is
almost certainly a fine, prohibition order, or both. Mitigating factors
would seem to include: (a) co-operation by the accused with the Com-
bines Branch, (b) the removal by the accused of the offensive advertise-
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ment once it was brought to the attention of the advertiser. Where the
convicted party holds himself out as a reputable dealer, and has done
business in the community for some time, a stringent penalty will be
imposed where the retailer deliberately engaged in a deceptive advertis-
ing campaign. It follows then that, absence or presence of mens rea
would be a mitigating factor in sentencing. Since a myriad of factors
might affect the court in passing sentence, the above, of course, can
only serve.as examples of possible factors, based on cases decided to
date.

(b) Section 37: (formerly section 33D)

(Now) section 37 became part of the Combines Investigation Act on
81 July, 1969, formerly having been section 308 of the Criminal Code. The
section reads:

87(1) Everyone who publishes or causes to be published an advertise-
mentcunmninsastatentthat urports to be a statement of fact but
that is untrue, deceptive or mislea or is intentionally so worded or ar-
mlaged that it is deceptive or misleading, is guilty of an indictable offence

is liable to imprisonment for five years, if the advertisement is pub-

(n) to promote dxrecdy or indirectly, the sale or disposal of property
or any interest therein, or
(b) to promote a business or commercial interest.
(2) Everyone who publishes or causes to be published in an advertise-
ment a statement or guarantee of the performance, efficacy or of
hfe of anything that is not based upon an adequate and proper test of that
egmof of which lies upon the accused, is, if the advertisement
is puBlish to promote, directly or indirectly, the sale or disposal of that
guilty of an offence punishable on summary conviction.
(3) Subsections ) and (2) do not ly to a person who publishes
an advertisement he accepts in goodp ?a.lth for publication in the or-
dinary course of his busin
(4) For the purpose of subsection (2), a test that is made by the National
Research Council of Canada or by any other E:blic department is an ade-
quate and proper test, but no reference shall be made in an advertisement
to indicate that a test has been made by the National Research Council or
other public department, unless the advertisement has, before publication,
approved and permission to publish it has been given in writing by
the President of the National Research Council; or by the deputy hend
of the public department, as the case may be.
(5) Nothing in subsection (4) shall be deemed to exclude, for the pur-
poses of this section, any other adequate or proper test.

In effect, section 37 creates three offences: (a) misleading advertis-
ing as to performance (section 37(2)); (b) using a test conducted by
the National Research Council as the basis for an advertisement, without
the permission in writing of the Council or other government depart-
ment (87(4));1™ and (c) deceptive advertising in any other form (sec-
tion 87(1)). The latter form of false advertising is deemed the more
serious, being an indictable offence with a maximum term of imprison-
ment of five years. Section 37 (2) remains a summary conviction offence,
and as such penalties are limited to those contained under Part XXIV
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of the Criminal Code.™ Since section 37(4) is a separate and distinct
offence for which no penalty or punishment is specifically prescribed,
it would automatically be deemed an indictable offence and be subject
to section 115 of the Criminal Code.*™

In its scope, section 37(1) is extremely wide and all pervasive, being
broad enough to catch virtually any type of misleading advertisement
including the sale of services.!® By implication, it would not include
deceptive advertisements as to performance and guarantee, as this area
is specifically dealt with under 37(2). Quaere, however, whether section
37(1) would encompass comparative pricing of the nature contemplated
in section 36? The wording of section 37(1) would suggest that it might
thereby provide the Crown with a “choice of weapons” in prosecuting
misleading advertising in the area of comparative pricing, based perhaps
on the relative seriousness of the offence. As a practical point however,
no prosecution for misleading price advertising has ever been launched
under section 36(1) (or under its predecessor, section 306 of the Criminal
Code) 181

(i) Elements of the Offences:

Section 37(1)
A reading of section 37(1) would suggest four necessary elements:

(a) the advertisement must be published.182

(b) the advertisement must contain that which purports to be a statement
of fact.183

(c) the advertising message must be untrue, deceptive or misleading or
be intentionally so worded or arranged that it is deceptive or mis-
leading.

(d) the advertisement must be published, with the object of promoting
the sale or disposal of property, or an interest in property.

(e) in the alternative, the advertisement must be published to promote
a business or commercial interest.

In regard to subsection (2), the following elements would be re-
quisite.

Section 37(2)

(a) the advertisement must be published

(b) the advertisement must contain a statement or guarantee of the per-
formance, efficacy or length of life of anything that is not based
upon an adequate and proper test of that thing.

(c) the onus is on the accused to show that the statement is based upon
an adequate and proper test.

(d) the advertisement must be published to promote the sale or disposal
of the thing in question. .
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(ii) Enforcement Policy

Because of the breadth of section 37, and in particular subsection (1),
it should theoretically be possible to prosecute virtually all exaggerated
claims, half truths, distortions, sublimal untruths, and the like.!84 Yet,
limitations of economic resources and departmental manpower preclude
such far-reaching action being taken, at least for the moment. Faced with
these limitations, the Director of Investigation and Research has in-
dicated that priorities will, of necessity be established, based on the
following guidelines:

(a) the degree of coverage of the advertisement

(b) the impact of the advertisement on the public

(c) the deterrent effect of successful prosecution of a particular case

(d) the best cases to allow the courts to establish new principles and
clarify the section.188

Further, the Director has outlined an initial set of situations to which
his Department is likely to attach initial priority.

(a) A mlslead.h:&mtemmt of fact in an advertisement. Example: “Below
our cost”, when the selling price is in fact higher than the delivered
price of the article to the retailer.

(b) A statement of performance which is not supported by an adequate
test. Example: Rope advertised as “2,000 pound test”, where no
adequate and proper test of the rope has been made.

(c¢) Deceptive use of contests. Exama}:: “You are the lucky winner of
our grand award”, when in fact “award” was not exceptional in
that many people received the identical mailing piece.

(d) *“Free” offers that are not in fact free. Example: Receipt of the
“free” is contingent on the purchase of another article or ar-
ticles which could be purchased through conventional channels at
lower prices. .

(e) “Bait — and — Switch” operations where the item used as-bait was
not, in fact held for sale by the advertiser. This is the practice of
advertising an article at an exceptionally low price with the in-
t(;::)t(i;;n of not selling that article but of switching customers to other
goods.

(f) Contest purporting to award prizes where such prizes are not in fact
available: Example: An advertiser announces planned distribution
of $25,000 in prizes but in fact does not provide for the distribution

of prizes. .
(g) The “stuffed flat”. Example: An advertiser using the classified sec-
tion p to be selling his household furniture whereas in fact

he is selling goods supplied from other sources.

(h) “Clip — and — paste” solicitations: Example: This is a direct mail
device in which typically the customer is invited to verify a listing
in a directory but which, when signed and returned amounts to an
order for which he may be invoiced.

(i) Misrepresentation as to origin. Example: A manufacturer encloses a
forei%-;‘” lln;de article in a display package marked, “made jn

The above areas are not to be exhaustive of the types of advertise-
ments scrutinized.®7 As well, a former Minister of Consumer and Cor-
porate Affairs, Ron Basford has indicated that if the wording of section
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37 proves deficient in obtaining convictions, then new legislation will
be introduced which meets the necessary requirements.188

(iii) Judicial Decisions

The sole reported case under former s. 308 of the Criminal Code was
R. v. Thermo-Seal Insulation Ltd.1% where the accused corporation pub-
lished printed advertisements in connection with its insulating material,
the advertisement containing the words, “Tested by National Research
Council”. The Council had, in fact, tested the material, but had never
given its approval in writing as required by (now) section 37(4). A
conviction was subsequently registered against the accused, and a fine
of $50.00 plus costs was levied1% One defence raised by the accused
was that the act was not wilful and that the company had previously
advertised, but had changed its advertisement with the intention of
eliminating any words indicating that the product had been tested by
the National Research Council. As section 115 of the Criminal Code is
applicable to section 37(4),19! it would appear that proof of mens rea
is necessary for a conviction under the section.192

The first conviction under section 37 since its transfer to the Com-
bines Investigation Act has been in the case of R. v. Anthony.193 Here,
the accused had advertised a “jet ignition unit for transistors” over an
Ottawa television station, claiming that the unit would give “better gas
mileage, easier starting and better performance”.!% A subsequent test
by the National Research Council revealed that the unit, which the
accused sold for $5.00 each at the Central Canada Exhibition was useless
and that the allegations made in connection with it, could not be upheld.
The accused entered a plea of guilty and was fined $500.00 or in the
alternative six months in jail, with an order of prohibition also being
granted.195

With the paucity of jurisprudence, it is still too early to forecast with
any assurance, principles relating to section 87. One principle which
has emerged, however, is that relating to mens rea. In R. v. Imperial
Tobacco,'% 197 it was held that mens rea is not an essential element of
an offence under section 37(1), making the section one of strict liability.

In the Thermo-Seal'9® decision, the court appeared to infer from the
publication of the offensive advertisement that it was intended to pro-
mote the sale of the advertised product. We should expect, therefore,
that the courts will continue to make similar findings of fact for all
offences under section 37. Much of what has already been discussed in
relation to section 36 would therefore be applicable here.l®® Further,
it should not be necessary for the Crown to introduce, actual consumers
in court to prove that an advertisement is false, deceptive or misleading.
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Consequently, the court will place itself “in the shoes of the consumer”
in determining whether or not an advertisement contravenes the section,
although in a recent decision evidence of citizens who had read the ad-
vertisement in question was introduced in court.2® This practice of the
courts placing themselves “in the shoes of the consumer” should prove
especially important in regard to section 87(1) offences, when matters
of innuendo and double meaning are considered. Should the courts
show a propensity for enforcement of section 37, then we are apt to
witness repercussions in commercial circles hitherto immune from prose-
cution. Perhaps the most important extension will be in regard to the
advertising agencies which prepare the campaigns that turn out to be
deceptive, misleading or false. If recent American jurisprudence is any
indication, immunity of advertising agencies from liability for deceptive
campaigns would be terminated.20?

Another area of uncertainty is that relating to exaggerated commercial
statements which up to the present had been condoned as mere “puffing”.
It was pointed out early in this work?02 that following the establishment
of the Federal Trade Commission, the judiciary of the United States
restricted the scope of advertising hyperbole by making advertisers res-
ponsible for statements which previously had been beyond the reach
of legal control. Yet even in that country considerable latitude still exists,
enabling, for example an automobile manufacturer to advertise his
current model as being, “All New for ", when in fact only minor
variations have been made from last year'’s model.® Similar advertising
themes exist in Canada, and it will be interesting to observe judicial re-
action to such slogans should they become the subject of legal action.
Undoubtedly, the manufacturer would plead that no person would give
credence to the statement, and that the words “All New” were merely
a part of an overall campaign. But something must account for the in-
creasing number of car sales each year.204

If section 37(1) is to be adequately enforced, then.the courts will
of necessity be required to give close attention to the question of, who
is to be protected. We have noted that the determining of an offence
under section 36 is based primarily on objective factors, with certain
aspects touching subjective considerations.25 Section 37(1). however,
is the exact reverse. Where a prosecution is launched under section
37(1), less will depend on certain concrete facts, which, if proved,
render an advertisement contrary to law. An equivocal advertisement,
for example, might be interpreted one-way by ninety per-cent of its
readers, while the remaining ten per-cent attaches a different meaning.
Is the advertisement to be interdicted because the minority is mislead?p206
The problem raises the question, then, of what level of society is to be
protected from the potential abuses of the market place.
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This question of the level of protection was answered in the case of
R. v. Imperial Tobacco®" where it was held that the test to determine
how an advertisement is interpreted is that of the average purchaser and
that the unthinking, ignorant and credulous members of the public must
be protected. In framing this test, the Alberta Courts adopted the stan-
dard set in the leading American case of Charles of the Ritz v. F.T.C.,2a)
a decision which was specifically referred to in the Imperial Tobacco
decision. Finally, it should be noted that the proposed Competition Act
adopts the test of the credulous man in setting the level of public pro-
tection from misleading advertising.207(®)

Section 37(4) does not, of course, present the problem of ambiguity
discussed above. Either permission in writing has been given by the
Council, or other relevant public department, or it has not. Section 37(2),
however, is not so precise, especially where the advertiser has conducted
his own test. Nowhere in the Act is the term, “adequate and proper test”
defined, thereby providing no guidelines to a manufacturer who might
wish to test his product somewhere other than at the National Research
Council laboratories. Presumably, a test conducted through a recognized
university would be adequate and proper. What however, if the manu-
facturer performs the test in his own laboratories? Most large corpora-
tions possess extensive testing facilities, many of them undoubtedly being
of equal and even perhaps higher standard than those of government or
universities. Again, no certain opinion on the adequacy of a test con-
ducted in a company laboratory can be given in the absence of judicial
pronouncement.208

Before leaving section 37, a point might be raised in connection
with subsection (4). The obvious reason for the stipulation regarding
written consent from the National Research Council is that the Council
does not want to become involved in claims between competing products.
Publication of test results in an advertisement might be construed as
a Council imprimatur on commercial goods, whereby one product is
deemed superior to others. The Federal Trade Commission has adopted
a similar position, regarding advertisement of test results conducted
under its auspices. The wisdom of such a policy is however questionable,
especially in light of trademark protection whereby manufacturers of
nationally advertised products can command higher prices for their
goods because of “brandname loyalty”, even though unknown brands
are functionally equal.2® In 1963, the Federal Trade Commission author-
ized a study of the relative merits of the various brands of analgesics
(commonly known as “aspirin” tablets) being sold and advertised in
the United States.210 Although the name-brand products sold at a
premium price, their effectiveness was no greater than that of less-
advertised brands. When one of the smaller sellers used the test results
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in its advertising campaign the Commission attempted to obtain a tem-
porary injunction. The request was refused by the Federal Court of
Appeals, the court holding that the Commission failed to make a showing
that it had reason to believe the public would be mislead by advertising
as to results of the Commission-sponsored test.3!!

In according legal protection to trade-marks, trade-names and dis-
tinctive get-up,2!2 the law has in effect sanctioned a monopoly on brand
names. Under this legal protection, national companies with large ad-
vertising budgets are able to maintain an artifically high price for their
products by using advertising to create “brand loyalty”, at the expense
of identical or equally effective, but lesser-known goods.?13 A strong
case can therefore be made for allowing publication of government-
sponsored tests as a means of breaking down the often artificial concept
of brand loyalty. For ultimately, the consumer will benefit by being
able to purchase equivalent products at lower prices. Should there be
a significant shifting of consumer choice from brand-name to lesser-
known goods, a corresponding reduction in the prices of the former
would undoubtedly take place. At the moment however, our courts
would be unable to reach a decision parallel with the Sterling Drug Case,
since section 37(4) unequivocally forbids test advertising without Coun-
cil consent. The necessary change in the law would therefore have to
come from Parliament.214

CHAPTER V
THE FOOD AND DRUGS ACT

It has been noted that, certain aspects of the Food and Drugs Act
are administered by the Bureau of Consumer Affairs of the Department
of Consumer and Corporate Affairs.2!5 As also noted, there exists an
overlapping area in which proceedings for false, misleading and de-
ceptive advertising of food could be launched either under this Act, or
the Combines Investigation Act,216 with the key section of the Food and
Drugs Act being section 5(1).27 All questions of advertising (save for
that over radio and television, to be discussed below) under the Act in
relation to food?'® are therefore within the jurisdiction of the Depart-
ment of Consumer and Corporate Affairs. Matters relating to drug and
cosmetic advertising remain the responsibility of the Department of
National Health and Welfare. i

The essence of regulation under the, Food and Drug Act is in regard
to control of quality, labelling and packaging. Section 5(1) deals with
the labelling, packaging, manufacturing and advertising of food, while
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section 9(1) touches the same areas in relation to drugs. Sections 15 and
18 also deal with these matters, in relation to cosmetics. Details of quality
standard, permitted advertising, etc., are contained in the Regulations
to the Act21® A further supplement is given by the Food and Drug
Directorate: Guide for Manufacturers and Advertisers, published by the
Department of Health and National Welfare in 1961.22 Together, these
documents prescribe the quality standards, of these products and outline
certain specifications to be followed in their commercial promotion.

The basic philosophy behind the Food and Drugs Act is the pro-
tection of the consumer from products dangerous to health and safety.
Thus the Regulations contain detailed requirements, as to chemical
content; product composition and product labelling which apply to all
foods, drugs and cosmetic products manufactured and marketed in
Canada.?2 In most instances, the Regulations are very technical in
pature, intended primarily for the chemical analyst rather than the
lawyer or the layman. Consequently, a breach of a regulation dealing
with vitamin or chemical content would be detected by an analyst of
either the Department of Consumer and Corporate Affairs (in the case
of food) or the Department of National Health and Welfare (for drugs
and cosmetics ).

The Act defines “advertisement” as including,

. .. any representation by any means whatsoever for the purpose of pro-
moting directly or indirectly the sale or disposal of any food, drug, cosmetic
or device.222
A general prohibition applicable to all foods, drugs, cosmetics and de-
vices is contained in section 3 of the Act, and reads:
8(1) No person shall advertise any food, drug, cosmetic or device to the
gfsneral public as a treatment, preventative, or cure for any of the

d eises, disorders, or abnormal physical states mentioned in Sched-
e A.

(2) No person shall sell any food, drug, cosmetic or device
(a) that is represented by label, or
(b) that he advertises to the feneral public as a treatment, pre-
ventative or cure for any of the diseases, disorders or abnormal
physical states mentioned in Schedule A.

Among the afflictions listed in Schedule A are, alcoholism; cancer; dia-
betes; disorders of menstrual flow; heart diseases; influenza; obesity;
sexual impotence and venereal diseases. The reason for the prohibition
contained in section 8, is that those afflictions given in Schedule A cannot
according to expert opinion “. . . be diagnosed by the individual nor can
the individual treat himself adequately or safely for these conditions”.23

The prohibition imposed by section 3 regarding the advertisement
of cures for Schedule A conditions is mitigated somewhat by the Depart-
ment’s Guide for Manufacturers and Advertisers 1961 (to be discussed
in detail below). Thus while absolute cures for obesity cannot be ad-
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vertised, dietary and reducing plans, may be promoted, the Department
recognizing the, “. . . difference between the disease condition of obesity
caused by glandular malfunction and simple overweight due to over-
eating”.22* Similarly, it is permissible to advertise “. . . preparations of-
fered as a treatment for the after effects of drinking;%25 drugs for the
relief of pain from, rheumatism, arthritis, neuritis, lumbago or other
allied conditions (but not for the cures of these diseases);?26 and relief
from the discomforts of coughs and colds, 27 taking care not to word the
advertisement so that a complete cure is suggested. As well, the word
“Flu” is not to be used synonymously with the common cold, influenza
being a Schedule A disease.28

In addition to section 3, there are regulations governing the advertis-
ing of both prescription and non-prescription drugs. The former may not
be advertised to the general public for human use??® while the latter
may be advertised if the drug package carries a recommended single or
daily dosage or a statement of concentration not in excess of the limits
set forth in the Regulations.®® Distribution of drug samples is pro-
hibited under the Act save: (a) for samples delivered to physicians,
dentists or veterinary surgeons or (b) for delivery of Schedule F21
drugs to registered pharmacists for individual redistribution to adults
only, or to a distributor in compliance with individual requests.23

A. The 1961 Guide

The 1961 Guide published by the Department of National Health and
Welfare is intended to serve the manufacturer and advertiser in tailoring
his marketing programmes to the standards set by the Act and Regula-
tions. It represents the point of view of the Department in interpreting
the legislation, but as the Guide is careful to point out: “It only remains
to be said that opinions of officials are not the law and that the final
decision resides with the Courts of the land”.2% The Guide. therefore,
can serve only as a general suggestion as to the types of advertisements
the Department of Consumer and Corporate Affairs, or National Health
and Welfare®* will condone or disapprove. Further, and quoting an-
other portion of the Guide: “There is no power conferred by the Act for
the Food and Drug Directorate or the Department to give approval of
a label or an advertisement. The administration, within the limits of
available facilities, is usually able to give an opinion as to whether a
label conforms with requirements”.25 Practically speaking however, it
would be highly unlikely that a prosecution would be launched against
a particular advertisement if an opinion of compliance had been given.
That there has been only one reported prosecution under the Act bears
witness to this truism.®% The single situation where legal action could
conceivably be commenced despite a prior positive Departmental opinion
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would be in the areas of overlapping jurisdiction between the Food and
Drugs Act and the Combines Investigation Act. Yet the close liason
between the two Departments would minimize the chances of such an
occurrence.®7

In the Introduction to the Guide, it is stated that: “The conception of
‘et the buyer beware’ (caveat emptor) is discarded and no longer operates
in the food and drug field.”»# The major portion of the document is thus
concerned with clarifying certain portions of the Food and Drugs Act
and Regulations; and exemplifying certain advertising techniques which
are considered either to be in contravention of the legislation or to be
objectionable marketing practices, because they have the propensity to
mislead. Thus the use of dangling comparatives, such as “better” or
“richer”, without qualifying words is regarded as objectionable. The
Guide indicates that deception is avoided by making a direct comparison,
for example, “better than ”, followed by particulars of the as-
sertion.?® Where geographical terms are employed in an advertisement,
the Guide states: “Where the goods are not products of the place named,
and where such description may be considered deceptive or misleading,
the product must be labelled in such a way as to remove the decep-
tion.”20 Use of such terms as, “Homemade” to describe commercially
produced food products is also deemed improper, although other de-
scriptive phrases, like, “Home-Made Style”, “Home-Made Flavour” or
“Home-Made Appearance” are acceptable if the claim is true.?! In this
last example we see a recognition of advertising language beyond the
purely utilitarian.

The manner in which an advertisement for food, drugs or cosmetics
is to be presented is also discussed in some detail in the Guide. Thus
“scare advertising”, implying for example that good health cannot be
enjoyed without the use of the advertised product, is not to be em-
ployed. 22 Although pictures and charts are recognized as valuable and
proper advertising techniques, they are “. . . not to be so employed as to
exaggerate, to mislead or to misrepresent”.23 In this regard, “before and
after” pictures are to be avoided.?#¢ Using vague, mysterious or pro-
vocative atmospheres bearing no relationship to the product are likewise
to be avoided. 25 Testimonials are not looked at benignly, because they
represent a selection, and where employed “. . . are critically reviewed
by the Directorate . . .” to ensure that there has been no violation of the
Act or Regulations.##6 Reference to professional people such as doctors,
nurses or scientists is per se considered to be misleading.247 Advertise-
ments are not to be made intentionally equivocal, it being stated in the
Guide that: “The Act deems it to be an offence in advertisements to
deal in partial truths, or to use statements in such a way as to be liable
to create an erroneous impression, and this extends to failure to disclose
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essential facts concerning the actual properties of the article advertis-
ed”.28 Erroneous impressions through the deployment of illustrations

of scientific or medical surroundings or other manner are likewise to be
avoided. 9

The above illustrations provide an indication of the type of com-
mercial advertisements condoned or discouraged by the Department
of Consumer and Corporate Affairs (in regard to foods) and the De-
partment of National Health and Welfare (drugs, cosmetics and de-
vices). In discouraging excesses of hyperbole and other objectionable
techniques the Guide has attempted to structure food, drug and cosmetic
advertising in such a manner as to allow for rational consumer decisions,
rather than “choice” colored by non-informative advertising methods.
Yet it is patently clear that in many respects, the spirit of Guides is not
always followed. Perhaps the most obvious example is in the field of
cosmetic advertising, where success, happiness and voluptuousness are
portrayed as the byproducts of the latest hair colouring formula, or
newest shade of lipstick. Tacit acceptance of such campaigns by the
Department of National Health and Welfare would suggest that ad-
vertisers will be given a great deal of latitude in the commercial pro-
motion of food, drugs, cosmetics or devices, so long as there is no ap-
parent danger to health or safety, or outright deception.2%

B. Judicial decisions

There have been only two reported cases under the Food and Drugs
Act relating to advertising in breach of the legislation. In R. v. Wander
Ltd.,>! the accused was charged with advertising the product, “Ovaltine”,
in a manner likely to create erroneous impressions regarding its value,
composition or merit. The offensive advertisement was published in the
Toronto Daily Star and stated: “Read what you can get in two glasses of
Ovaltine; more Vitamin C than four ounces of tomato juice.” In con-
sidering the facts of the case and the expert evidence adduced by the
Crown, Magistrate Gullen noted that the following should be the test
applied:

However, the point to be considered in this connection is not the quantities

used, as the servings would v aceordmgtothesxzeof the t n used

and whether it was level or a eaping teaspoonful of Ovaltine, Eut rather

the comparison of certain foods as the sources for certain vitamins,252
Evidence was presented by the Crown indicating that eight other
commonly-eaten foods were better sources of Vitamin “C” than tomato
juice. In convicting the accused, the Magistrate held that the use of
tomato juice as the basis for comparison was unfair and misleading in
light of the superior Vitamin “C” foods, and that the advertisement
thereby created an erroneous impression regarding the vitamin content
of Ovaltine.
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The court indicated in the judgment that under (then) section 32A
of the Act,®3 the onus lay on the accused to rebut the presumption of
guilt. Further, whether the advertisement was likely to create an er-
roneous impression, “, . . is a conclusion or fact which must be found
by the Court from the evidence adduced . . "¢ In this regard, the
“likelihood” or “probability” of creating the erroneous impression must
be proved beyond a reasonablé doubt to obtain a conviction. Finally,
the test to be applied in interpreting the advertisement is that of the
“average, fair and reasonable person” 255

The second reported case under the Food and Drugs Act has been
R. v. Westminster Foods Ltd.,255® and involved a charge for misleading
labelling of margarine containers contrary to section 5(1) of the Act.
Here the Court held that the section created an offence of strict liability
and that mens rea was not an essential ingredient for a conviction.

C. Comment

With but two reported cases touching misleading advertising, it is of
course impossible to formulate concrete rules regarding the Food and
Drugs Act and Regulations. The dearth of case law would however,
suggest that either manufacturers and advertisers are exercising ex-
treme caution to ensure compliance with the legislation, or else the rele-
vant government departments have been lax in administration. Of the
two, the former would appear to be the more likely.2% Further in this
regard, the Department of National Health and Welfare periodically
issues Trade Information Letters touching various aspects of administra-
tion.25" It was through such a letter that the “shingle” type bacon package
was eliminated, and replaced by a container which allowed the consumer
to see more of the product.25® Every Canadian packer of meat products
received a copy of the Department letter, which inter alia contained the
following provisions:

The Food and Drug Directorate has concluded that a package of bacon
which reveals a portion of lean bacon, but does not show the actual pro-
portion of lean to fat in the whole slice, is in violation of Section 5(1) of
the Act. It is therefore requested that you take the necessary steps to re-
move any clement of deception that may exist by the use of your present
method of pad{agjﬁf bacon,
This Directorate will take appropriate action if deceptive packages of bacon
continue to be sold after January 1, 19686.
The Department letter being dated 4 February, 1965, the meat producers
were given ample time.to redesign their bacon packages to comply with
the directive. That no prosecutions for violations of the directive are
recorded, and that presently bacon is packaged in a non-deceptive
manner are testimonies to the effectiveness of the Trade Information
Letter.25®
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The effectiveness of the Act and Regulations in curbing misleading
advertising is also manifested through preclearance procedure for radio
and television commercials. Working in co-operation with the Canadian
Radio-Television Commission, the Food Division of the Standards Branch
(Department of Consumer and Corporate Affairs) and the requisite
division of the Department of National Health and Welfare screen all
advertisements for food, drugs, cosmetics and devices.?® Yet, for all its
successes in preventing deceptive advertising, be it through industry-
government consultation; administrative orders or pre-clearance, the Act
is, by its very nature limited. For it applies only to food, drugs, cosmetics
and devices of 2 medical nature. Consequently, it can have but limited
effect in the total spectrum of false misleading and deceptive advertis-
ing 281

CHAPTER VI
OTHER FEDERAL STATUTES

In having examined the Combines Investigation Act and the Food
and Drugs Act, we have touched upon two of the most important federal
enactments in the field of misleading commercial advertising. The other
key Federal area, the Criminal Code and broadcasting, will be discussed
subsequently.?62 There are, however other enactments which contain
provisions for the regulation of advertising. Two which bear some re-
semblance to the Food and Drug Act are the Meat and Canned Foods
Act®3 and the Proprietary or Patent Medicine Act.%* The former deals
with the labelling, marking and selling of canned foods, while the latter
regulates the labelling, packaging and promotion of patent medicines.
The Weights and Measures Act2% provides inter alia that all pre-
packaged goods as defined by the Act,®8 correctly indicate the net
quantity of the product.26?

The latest federal enactment relating to advertising is the Hazardous
Products Act. %8 As its title suggests, the statute is concerned with goods
which endanger health and safety, it being unlawful to import, advertise
or sell any products listed in the Schedules to the Act.28? Included in the
list of prohibited products are jequirity beans and all children’s furniture
and toys painted with a material containing a certain amount of lead
compounds. Those products listed in Part I of the Schedule may not be
imported, sold or advertised under any circumstances. Part II of the
Schedule outlines those products which may only be sold, advertised er
imported as authorized by the regulations, and comprises certain house-
hold products containing potentially dangerous chemicals or com-
pounds.?™ As of writing, there have been no reported cases under the,
Hazardous Products Act.31
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CHAPTER VII
THE CRIMINAL CODE?"2
A. Lotteries?®®

One of the most favoured techniques of commercial advertising is the
give-away. The most common forms of such practice are manifested
through contests or games, designed primarily to promote the sale of
a manufacturer’s products through the awarding of prizes to lucky
winners. Since few (if any) manufacturers award a prize to every
customer, receiving a prize becomes a matter of chance, contingent in
most instances on one’s name being selected at random from among
thousands "of entries. Consequently, such promotional schemes come
into direct confrontation with section 189 of The Criminal Code. Thus,
manufacturers and advertisers have attempted to devise such promo-
tions in such a manner as to circumvent the Code without destroying
the effectiveness of the contest or game in terms of increased sales.
The reported cases on this subject deal primarily with the question of
whether or not a particular promotion is a lottery within the meaning
of the Code.

Of the various subparts of section 189(1), subsections (a) and (d)
are those most closely related to commercial promotions. The former
deals with advertising a scheme under which awards are made through
chance, while the latter forbids the actual conducting of any such
scheme.?’¢ Thus, subsections (a) and (d) constitute separate offences,
although as a matter of practice, both would be present in any com-
mercial contest or game. Under section 189(1) it is also an offence to
disseminate tickets, devices, etc. in furtherance of a scheme of chance
(189(1) (b)); to deal with any devices in pursuance of such a scheme
(189(1) (c)); to conduct a lottery whereby the winner receives a
greater amount than what he put in (189(1)(e)) and to dispose of
goods by means of chance or mixed chance and skill, where the com-
petitor pays money or other valuable consideration to enter the contest
(189(1)(£)).

In the early case of R. v. Robinson?™ it was held that the three es-
sential elements of a lottery are: (a) consideration; (b) prize and (c)
chance. Of these, prize remains a constant element since an award of
some nature is the very.essence of a contest or game. Where promotions,
have been tailored to come within the law, variations have been made
on the consideration and chance elements. It is possible therefore to
conduct a promotional campaign employing a give-away technique by
carefully framing the rules of the contest.
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(a) Skill v. Chance

The Supreme Court of Canada has held that where a contest involves
skill alone, or a mixed element of skill and chance, there is no offence
committed contrary to (now) section 189(1)(d).?® For obvious reasons
no offence is committed under section 189(1)(a) for advertising such
a scheme.?™ This principle would not apply, however, to section
189(1)(f), which specifically prohibits a game or contest where a com-
petitor pays money or other valuable consideration, even if an element
of mixed chance and skill is involved.#”® Here, the promotion must be
one of pure skill to be legal (if money or other valuable consideration
passes ). It is a matter of fact to be determined by the court,?”® whether
skill, chance, or a mixture of both is the determining factor in awarding
the prize.28® Once it is determined that pure chance is involved (and
also established that consideration has passed and a prize is to be
awarded ), then a conviction will result. Thus it is no defence that the
price of the advertiser’s goods did not increase as a result of the contest,
. and therefore each customer runs no risk of loss as he is receiving full
value for his money.381

-The fact that a contestant is first selected by chance, would appear
not to render a contest or game contrary to sections 189(a-e)22 if he
subsequently is required to exercise some degree of skill in gaining the
prize. (This factor would not apply to section 189(1)(f), since any
chance whatsoever will render a contest under this section illegal.283)
However, the skill involved must be bona fide and must entail the use
of a reasonable amount of intelligence. Thus in the early case of The
King v. Johnson,24 the winning contestant was selected by lot, but in
order to win the prize offered, was obligated to shoot a turkey at fifty
yards in five shots. The Court held that the evidence adduced indicated
“ .. that any person could easily shoot the turkey under the circum<
stances”, 85 and the accused was convicted for running an illegal lot-
tery. Similarly, in R. v. Wallace, 28 it was held that a potato-peeling
contest was not really a test of skill, but a subterfuge to avoid section 179.
Finally, in R. v. Robert Simpson (Regina) Ltd?8? the Saskatchewan
Court of Appeal convicted the accused corporation on the basis that the
skill-testing question asked was, in the words of Mr. Justice Gordon
“ .. an absurdly simple question”,?3 relegating the entire promotion to
one of pure chance. The promotion consisted of distributing “flyers” to
Regina householders, informing them of a chance to win an automobile.
Customers were to write their names and addresses on sales slips re-
ceived pursuant to purchases made in the accused corporation’s store.
The automobile was to be awarded on a local television programme,
but prior to the -actual broadcast, the winning entry was selected and
the winner telephoned and advised to have a copy of the “flyer” nearby,
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when telephoned again during the actual telecasting. The winner was
subsequently called during the broadcast and asked to turn to a certain
page of the “flyer”. She was then asked the regular price and sale price
of a certain refrigerator. Having answered the questions correctly, she
was awarded the automobile.

In focusing on the question of the skill involved in the contest under
consideration, Mr. Justice Gordon noted:
Now it is quite true that all blind, dumb, deaf or paralyzed (f)eople would
be excluded from this contest; also all those who cannot understand, read
or speak English. I venture to say that out of all the people residing in
Rezﬁina and district, this would exclude a very small number indeed. It
really reduces itself to the question of whether or not the ability to read,
understand and si;eak the English lantﬁuage is a skill within the meaning
of those cases which exclude from the designation of lottery all those
schemes which involve some skill in determining the winner of property
offered.289
After holding that “skill” as the word is used in the Criminal Code
should be defined as: “Capable of accomplishing something with pre-
cision and certainty, practical knowledge in combination with ability;
cleverness and expertness”, 2 he continued:
With every respect, I am of the opinion that such elementary knowledge
is the accomplishment of more than 90% of our adult population and that
those who have not this ability are so far down the scale of our educational
standards as to be a negligible proportion of our population.291
Even where a contest appears to involve a test of skill, if in fact
success is entirely dependent on a purely arbitrary decision of the
promoter, the scheme will be found to be a lottery.2#2 Thus, in R. v.
United Profit Sharing System Ltd.?®3 prizes in a contest were awarded
at the discretion of the promoter, the award sometimes being made
to persons who had not purchased tickets in the scheme. One such
gratuitous award was made to the local chief of police. As prizes were
given at the whim of the promoter, the accused corporation was found
guilty. These cases indicate that besides satisfying other requirements,
a game or contest must be conducted in a bona fide manner, and that
prizes cannot be awarded on a discriminatory basis.

What then constitutes a proper exercise of skill? In R. v. Roe®*
estimating the length of time required for a barrel to travel between
two points in a river was deemed to involve some degree of skill, based
on mathematical calculations involving the weight of the barrel, distance
to be travelled and speed of the river current.?® It would appear that
a contest based on ong’s memory and recall ability of certain news-
paper advertisements would satisfy the requirements of skill2% A
Manitoba decision indicates that unscrambling words to form a com-
plete sentence would also suffice. Thus in R. v. Kellogg-Pillsbury,??
contestants were selected by chance, after having submitted their names
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and addresses on the boxtops of the advertiser's products. If an in-
dividual’s name was selected, he or she was telephoned and asked
to unscramble letters to form a sentence, in order to qualify for a
prize. The scrambled sayings were varied, with one of them being the
following:

ROUY TCNOU TOND DHATCHE SNEKCIHC BROFEE ER

YE TH

“DON'T COUNT YOUR CHICKENS BEFORE THEYRE
HATCHED” '

The contest was held to be one of mixed chance and skill and the
accused corporation was found not guilty of conducting a lottery in
contravention of the Criminal Code. Evidence at the trial revealed
that eight contests had been held between the periods 20 March, 1956
and 31 July, 1958, and that only four contestants had managed to
unscramble the words, and thereby qualify for a prize. The contest
therefore was bona fide in that all participants whose names were drawn
did not automatically receive an award. Success was entirely contingent
on meeting the skill-testing requirement. That fifty per-cent of the
participants did not qualify for a prize demonstrated that the question
was not of the “absurdly simple” genre as in R. v. Robert Simpson (Re-
gina) Ltd.

In R. v. Procter & Gamble Co. of Canada Ltd. 2% the Supreme Court
of Canada considered charges against the accused corporation under
sections 189(1)(a) and (d). The corporation had packed question-
naires in 10,000 packages of its soap products distributed across Canada.
Over 100,000 packages contained a special marking indicating that one
of the special packages might contain a questionnaire, but in fact only
about ten per-cent (10,000) did. Thus, receiving a questionnaire was
a matter of pure chance. A customer purchasing a package with the
questionnaire was entitled to receive $5.00 from the corporation upon
completing the questions and returning the form to a specified address.
The questions asked related the customer’s previous washing product,
whether bleach was used, and asked for suggestions as to how the
accused’s products could be improved. If the questionnaire were not
completed and returned, the customer was not entitled to $5.00.

In affirming the acquittal, the Supreme Court held that an uncom-
pleted questionnaire was not an instrument “ . . . giving a right to
receive money” within the definition of property under section 2(33)
(a) of the Criminal Code. In the words of Mr. Justice Martland; “The
questionnaires constituted nothing more than an offer, but the right to re-
ceive the payment could only arise by contract, which would result if the
offer were accepted in the manner which it had indicated, which involved
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the furnishing of information to the respondent. In itself it created no
right to property”.2®® Further, the promotional scheme was held not
to be a sham, with the Court also finding that the questionnaires repre-
sented a legitimate market research technique designed to furnish the
corporation with valuable information about its product.

Obviously, it is impossible to lay down definite rules in determining
whether or not a “skill-testing” requirement is such in the true sense
of the term. As long as there exist advertising agencies and marketing
men, countless variations will be found for new contests and games,
and to use a legal cliché, each contest must be decided on its own
merits. For example, a current favourite has been to use mathematical
problems as the skill-testing question. Although the question is often
difficult enough, the promoter invariably prints the problem on the entry
form, enabling it to be answered at home. Thus in a recent contest
sponsored by the Tea Council of Canada, the following skill-testing
question appeared on the entry blank:

Multiply 34 x 8
Add 883
Divide by 7
Subtract 87

In its, “Partners’ n’ Prizes” contest, General Foods also posed a
mathematical question on the entry form, but of a somewhat greater
degree of difficulty: _

Multiply 247 x 43
Add 40,751
Divide by 36
Subtract 838

Then out of an abundance of caution, the following appeared below
the space provided for the answer:

Sign Your Name Here:
I have answered this question without any assistance

“Absurdly simple” questionsP Looking at them in isolation, the
answer a court would give would probably be “no”. Admittedly, some
degree of skill is required to complete the problem successfully. How-
ever when judged in light of surrounding circumstances, the require-
ments take on the appearance of a sham. No time limit is set on answer-
ing the question. Also, déspite the saving clause of the type employed
by General Foods, it is suggested that the courts would view the clause
as a subterfuge, and would hold that outside assistance was a distinct
possibility.301
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There appear to be no reported cases of prosecutions launched under
the Code for this variety of contest. However a recent civil decision®2
involved a promotion in which a skill-testing mathematical question
was employed. In Ranger v. Herbert A. Watts (Quebec) Ltd., the plaintiff
found a $10,000 cash award certificate in a package of the defendant com-
pany’s cigarettes. In order to gain the prize however, Mr. Ranger was
to danswer the following question within a ninety second time-limit:

Multiply 24 x 6
Add 388
Divide by 7
Subtract 38

The question was put to the plaintiff via a long distance telephone call.
No prior warning was given Mr. Ranger of the call 303

The plaintiff failed to correctly answer the question, giving the
answer of 114 rather than the correct one of, 38, and was not awarded
the prize of $10,000.3% In finding for the plaintiff, Mr. Justice Haines
noted that Peter Jackson advertisements conveyed the impression that
every person finding a cash award certificate would automatically be
entitled to a prize. No mention was made of the need to answer the skill-
testing question. In the words of the Court:

To allow a producer to evade the fair implication of his advertising is to
permit him to reap a rich harvest of profit without obligation to the pur-

m such a manufacturer or sales agency be
confidence, promote their sales and then plead
cludes delivery of the premium?305
In awarding the prize money to the plaintiff, the Court, by im-
plication has sanctioned the legality of promotion. Further, it would
appear that the requirements of the Criminal Code are secondary to
the impression created by the advertisement in the minds of the public.
If this decision is subsequently upheld by the Ontario Court of Appeal®%
or ultimately the Supreme Court of Canada, the lottery provisions of
the Code would have little application to commercial promotions.
Obviously then, all an advertiser would need to do would be to word his
commercial in such a way as to create the impression that winning is
automatic if a coupon is found in the sponsor’s product, etc.3%7

ﬁmitted to create public
t the criminal law pre-

Questions at either end of the scale—those which are of sufficient
difficulty to involve skill of a high order; and those which are “absurdly
simple”—would seem to present no problem in gauging whether or net
a requirement of skill is bona fide. Rather, it is the in-between or “gray”
area which presents the problem. It would appear that promoters are
concentrating on this middle area, attempting to create questions which
require some skill but are not of such difficulty as to preclude the
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average person from answering them correctly. For obvious reasons of
public relations, sponsors of contests or games are very reluctant to
have a participant fail to win a prize for failure to meet the skill-testing
test. Consequently, they will pitch the test at the lowest possible level;
or provide conditions that attempt to guarantee that as many questions
as possible will be correctly answered.

(b) Consideration

The principal reason for holding contests or games is to promote
the sponsors’ products and hopefully increase sales. The basic manner
of participating in the scheme is to provide proof of purchase along
with the entry form. Techniques have however been devised to cir-
cumvent the consideration aspect of such schemes. For instance, where
proof of purchase is given as a condition for entry, the rules will in-
variably allow a “reasonable fascimile” to be used in lieu of an actual
product label, boxtop, etc. Most sponsors require that the facsimile be
hand drawn and not mechanically reproduced. Another technique is
to advertise that a purchase is not required in order to enter the contest
or participate in the game. This method was especially evident in the
promotional games sponsored by the major oil companies within the
last few years,38 it being publicized that one could simply ask a service
station operator for a participation card, without making a purchase.

By making a purchase unnecessary in order to partake in the con-
test, it can be claimed that a lottery is not being held, since consider-
ation is not a factor in the scheme. Of course a person may submit
labels from the advertised products, or may make a purchase before
receiving an entry form, but it is not incumbent on him to do so. How-
ever, as a matter of practice, the vast majority of participants will buy
the sponsor’s products before entering. Most cannot be bothered to take
the time to draw “reasonable fascimiles”; or will be too embarrassed
to ask for a participation form without making a purchase (if they can
get one).3® Although no statistics can be produced in support of this
last statement, the fact that contests and games continue to flourish
bears testimony to their effects on sales volume.

There appear to be no reported cases touching the substantive
question of consideration and promotions of the nature described above.
It has been held however that requiring a person to make a purchase
of the promoters’ products—regardless of the fact that the purchase price
represents good value, the price of the goods not having been raised
to pay for contest expenses—is sufficient to constitute consideration.31
Finally, it would now appear that failure of a charge to contain an
averment that a promotional scheme involved consideration as a mate-
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rial element of the offence, is not fatal to the validity of the infor-

mation.311

(¢) Conclusion

Should the law even attempt to prevent promotional contests? Various
arguments have been advanced against such forms of advertising, among
them (a) that contests or games awarding substantial prizes invariably
increase the normal retail price of the sponsor’s products; (b) that such
schemes lead to irrational consumer preferences in choosing the pro-
moted product in lieu of an identical, and cheaper substitute; and (c)
that contests are inherently evil, preying on one’s gambling instincts
and desire to receive something for nothing. Undoubtedly, there is some
truth in each of these allegations, but in virtually any commercial under-
taking, there is bound to be some effect of a negative nature. As noted
early in this work,312 it has been federal government policy to avoid as-
suming an over-protective attitude toward the consumer and not to
assume the, “Big Brother” role. In light of the recent amendments to
the Criminal Code, 33 it is submitted that to allow government-sponsored
schemes, which are pure lotteries and to forbid commercial promotions
which at best are “quasi” lotteries is to adopt a double standard. Save
for fradulent contests, as for example where the prizes advertised are
not awarded;3!* where awards are made at the whim of the promoter;
or where every participant is a “lucky winner” commercial promotions
involving ethically-conducted contests should not be made the target
for criminal prosecutions. In instances of misrepresentation involving
contests, section 37 of the Combines Investigation Act could easily be
invoked as the vehicle for prosecution.

B. Trading Stamps

Of all “gimmicks” prevalent in commercial advertising, none has
been the subject of more controversy than trading stamp schemes.3!8
Employed primarily by large supermarket chains, trading stamps were
an especially popular form of promotion in Canada, during the latter
part of the 1950°s and the greater part of the 1960’s. Of late however,
their popularity appears to have waned considerably, due largely to the
great “consumer revolution” of the 1960’s. The chief consumer criticisms
levelled against this type of advertising have been: (a) that trading
stamps invariably obscure, and in many instances increase, the retail
price of consumer goods and (b) that stamp schemes are a form of
compulsory selling, compelling a consumer to accept stamps for goods
which he might not want. From a legal viewpoint, one of the chief con-
cerns surrounding trading stamps appears to be whether or not they are
a form of “token currency”, and hence contrary to monetary policy.318
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Since trading stamps are given with every purchase and are inter-
woven into the over-all operation of the retailer, a customer cannot
decline the stamps in favour of a reduction in price on the goods pur-
chased. The answer given by the retailer would be that prices are not
raised as a result of the trading stamps, and that the stamps are really
a bonus, entitling the customer to eventually receive “free” premiums.

Legislation prohibiting trading stamps has existed as part of the
Criminal Code since 1905317 Over the years, a myriad of schemes have
been devised many of which, for one reason or another fell within the
prohibited area of “trading stamps” as defined by the Code. Discussion
in this work will be focused on “modern” stamp schemes of the type
described by the Royal Commission on Price Spreads of Food Prod-
ucts.318 A typical stamp scheme would operate as follows: stamps are
purchased by the retailer from a stamp company in pads of 10,000 at
a cost of $20.00 per pad. A pad represents $1,000 of retail sales and
its cost to the retailer is equal to about 2% of sales. The trading stamp
company provides, besides the stamps, books in which the stamps are
pasted, and catalogues illustrating the premiums. The company also
purchases the premium gifts and provides redemption facilities. Stamps
are given to customers at the ratio of one stamp with each ten-cent
purchase and are pasted in books, each of which holds 1,500 stamps.
The stamps are presented by the customer at the retailer’s store for
redemption.319

“Trading Stamps” are defined under section 337 of the Criminal Code.
The essence of a “trading stamp” is that it represents “ . . a discount
on the price of goods or a premium to the purchaser . . .” but not all
schemes which provide either, or both of these “bonuses” are prohibited.
Thus to qualify as a trading stamp under the Code, the coupon is one:

(a) that may be redeemed

(i) by any person other than the vendor, the person from whom
the dven r purchased the goods, or the manufacturer of the

oods.

(ii) by the vendor, the person from whom the vendor purchased
the goods or the manufacturer of the goods in cash or in goods
that are not his property in whole or in part; or, )

(iii) by the vendor elsewhere than in the premise where the goods
are purchased; or

(b) that does not show upon its face the place where it is delivered and
the merchantable value thereof; or
(c) that may not be redeemed upon demand at any time.320

The substantive offence for issuing trading stamps as defined by
section 337 is contained in section 384 of the Criminal Code:

884(1) Every one who, by himself or his employee or agent directly or
indirect{{ issues, gives, sells or otherwise disposes of, or offers to issue,
give, sell or otherwise dispose of trading stamps to a merchant or dealer in
goods for use in his business is guilty og an of?ence punishable on summary
conviction.



148 MANITOBA LAW JOURNAL VOL. §

(2) Every one who, being a merchant or dealer in goods, by himself, or

his employee or agent, directly or indirectly gives or in any way disposes of,

or offers to give or in any way dispose of, trading stamps to a person who

purchases goods from him is guilty of an offence punishable on summary
conviction.

The thrust of the section is therefore aimed at the distributor of

trading stamps, and at the retailer who engages in this form of promotion.

As the Code does not impose a blanket prohibition, schemes of a
trading stamp nature may be legitimately promoted if certain require-
ments are met. The Supreme Court of Canada has indicated that where
the stamps “. . . could be redeemed only from the respondent from
whom (the goods) had been purchased and at the premises where it
was sold; and the stamp shows upon its face the place where it was de-
livered and where it was redeemable upon demand, and, in fact, where
it was so redeemed”, then such stamps do not fall within the definition
of section 337.32! In R. v. Loblaw Grocerteria, the stamp in question con-
tained the following words:

Redeemable at any time
Merchantable Value 2 Mills
1445 Main Street N.
Winnipeg

B.C. Premium Company

In the instant case, a ten-cent tin of sardines was purchased with the
customer receiving one “Lucky Green Stamp”. On presentation for re-
demption at the retailer’s address as printed on the stamp, the customer
was awarded two cup cakes. Holding that the conditions stipulated in
section 337(b) of the Code had been met and that the “Lucky Green
Stamp” was not a prohibited form of the trading stamp, the Court also
stated that the section gave an exhaustive definition of the term.

(a) Approved trading stamps practices

Generally, a trading stamp scheme which satisfies the requirements
of section 337 may be legitimately conducted.32 Further, the Courts
have not in recent cases looked to the degree of compliance: token ad-
herance to the Code appears sufficient. Thus where a small number of
stamps—of insufficient quantity to obtain a premium listed in the stamp
catalogue—are redeemed on demand, it is sufficient if the redemption
articles are cup cakes,33 or a book of matches and four paper bags.32¢
The test appears to be that something of merchantable value be given,
even where only a single stamp is presented for redemption. It has also
been held that where the words, “Merchantable Value, 2 Mills” appear
in very small type on the face of the stamp and can only be read with
some difficulty, the requirements imposed by section 337 are never-
theless met.328
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Where a merchant offers “cash bonus discount notes” to customers
as an incentive to pay cash rather than use credit, such notes are not
trading stamps within the Code. In R. v. Lloyd H. Alford & Son Ltd.326
such coupons were given only with cash sales, and not with credit pur-
chases. The value of the notes was dependent on the cash paid, not the
price or value of the goods sold. It was held that the scheme was an
incentive for cash payments and not a discount on the price of goods.

Regarding redemption on demand, it appears that a delay in filling
orders for stamp catalogue premiums, does not in itself make a scheme
illegal. 327 As a result, it is not incumbent on a stamp plan operator to
have available on his premises sufficient quantities of all catalogue
premiums to satisfy expected demand. Further, it would seem from the
Klecknet decision that equal or superior premiums to those advertised
may be awarded without jeopardizing the legality of the promotion.

Finally, an interesting technique of awarding trading stamps was
examined by the Ontario High Court in R. v. Robert Simpson Co. Ltd.
and Loblaw Grocerterias Co. Ltd.328 The defendant Simpsons, sold mer-
chandise certificates which entitled the holder to merchandise sold by
the store, for the face value of the certificate. Several of these cer-
tificates were purchased by the defendant, Loblaw, and used as premiums
in exchange for, “Lucky Green Stamps”, which Loblaw provided its
customers. In the instant case, one of Loblaw’s customers accumulated
sufficient stamps to obtain merchandise certificates to the value of, $6.00.
The customer then applied the certificates toward the purchase of China
to the value of 5.67, receiving the china plus 33¢ in change. In acquitting
both accused, the Court held that the merchandise certificates were not
trading stamps within the meaning of section 337(b), since Simpsons
had not issued the certificates as a discount or premium to any of its
custcmers.

(b) Prohibited forms of trading stamps

It would appear that although the degree of compliance is not
stringent the conditions outlined by the Supreme Court in the Loblaw
case must be strictly followed in order for a trading stamp programme
to be legitimate. Thus in R. v. Carriere,32® the words, “St. Boniface Mani-
toba” appeared on the stamp as the place of redemption. It was held
that the words did not comply with the requirements of section 337 re-
garding place of redemption. If such an address were considered suf-
ficient then the stamps could be issued in every store and shop in the
city and redeemed in any of them whether or not they had been issued
or delivered by the redeeming vendor.3® Similarly, in R. v. Rice and
Fletcher,3! the word “London” on the face of the stamp was insufficient
to place the stamps in question outside the definition contained in sec-
tion 337.
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When a single stamp or a number of stamps cannot be redeemed on
demand at any time, a conviction will result. In R. Ex. Rel. Kuhn v. Lob-
law Grocerterias No. 1,332 an attempt was made to redeem one stamp, but
the request was refused, a company employee indicating that a single
stamp had no monetary value and that the minimum number of stamps
which could be redeemed was that sufficient to obtain a premium as in-
dicated in the stamp-plan catalogue. The accused corporation was con-
sequently convicted under (now) section 384(2) of the Criminal Code.

" For a stamp to fall outside of the prohibited definition, it must, inter
alia be redeemed by either the vendor of the goods, the person from
whom the vendor purchased the goods (the distributor) or the manufac-
turer of the goods (section 337(a)(i)). Here, “goods” refers to the pro-
ducts purchased which entitle the customer to trading stamps. In R. v.
McManus,333 the accused was a manufacturer and seller of bath salts who
distributed on each container of his product, a coupon entitling the pur-
chaser to receive an 8 x 10 photograph of himself or a member of his
family. After finding that the accused was not protected by the saving
clause of (now) section 337 because the offer of the premium was not
printed or marked on the receptacle in which the bath salts were con-
tained, and that was not the container which was to be returned by the
purchaser, but the label, the court found the label to be a trading stamp
within the meaning of the Code, since the label was redeemable at the
studio of the photographer and not at the premises of the accused. That
the accused and the photographer were joint tenants of the studio was
not considered as “a real occupancy”, since no rent was fixed; occupancy
was never entered into on behalf of the accused; and the photographer
alone redeemed the coupon.

Finally, in United Dominion Promotion Sales, Inc. v. Shaws™ the
Court was concerned with the legality of a trading stamp scheme, where
the stamps contained the following words and figures on their face:

D 10
P
10 S
Merchantable
Value 1 Mill.

It was held that because the stamp gave no indication of where it was
to be redeemed, the scheme was illegal under the Code.

(¢) Conclusion

Since 1960, the courts have generally looked with tolerance on trading
stamp schemes, so long as some degree of compliance is made with sec-



No. 1, 1972 CANADA COMMERCIAL ADVERTISING REGULATIONS 151

tion 337. To summarize what has been discussed above, it would appear
that trading stamps plans are “legal” if the stamps:

(a) are redeemed by the vendor, distributor or manufacturer of the gbods
the purchase of which entitles a customer to trading stamps.

(b) are redeemable on demand regardless of quantity.
(¢) are redeemable at the premises where the goods were purchased.
(d) contain on their face the merchantable value; the address of the

vendor; and a statement indicating that redemption may be made at
. any time.
In addition, it would be necessary for the vendor, distributor or manu-
facturer to have at least partial property in the goods, the purchase of
which entitles the customer to stamps (section 337(a)(ii)), Criminal
Code.

C. Improper use of the Mails for the purposes of solicitation

Unsolicited mail has become an increasingly popular method of com-
mercial promotion. Such mail may include advertising leaflets; “bonus”
coupons to be used toward the purchase of a manufacturer’s products;
or unordered credit cards, all of which are generally legal, albeit an-
noying to some recipients. It is contrary to law, however, to use the mails
to transmit unordered merchandise by C.O.D., or to word a solicitation
in such a manner as to create the impression that the recipient is legally
obligated to order the goods advertised. Section 339335 of the Criminal
Code makes it an indictable offence to use the mails to defraud with the
Post Office Act®8 also prohibiting the unlawful use of the mails.37 The
Regulations®® to the Post Office Act detail the requirements to be met
in soliciting orders for goods or services by mail, including the following
stipulation:

2. Where a letter or other mailable matter that is not a bill, invoice or
statement of account due is in such a form that it has the general ap-
pearance of a bill, invoice or statement of account due, it shall have
endorsed on its face the following notice:

“This is a solicitation for the order of (goods, services or goods and
services as the case may be) and not a bill, invoice or statement of ac-

count due. You are under no obligation to make any payments on
account of this offer unless you accept this offer.”

Requirements as to printing size, location of the above notice, etc., are
also outlined in the Regulations.

Save for sending unsolicited items by C.O.D. which is per se illegal,
it would appear that any other form of mail solicitation would be legal,
so long as the enclosed letter contains words to the effect that the re-
cipient is not bound to accept the goods. This would include the use
of such merchandising techniques as sending a free sample of a par-
ticular product with a note indicating that if further goods are not want-
ed, the manufacturer must be informed accordingly. It should be noted
that the above Regulation applies only to enclosures which have the
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general apearance of either a bill, invoice or statement of account, and
would presumably not apply to ordinary letters.

In fairness to the enterprises which use the mails for advertising,
it should be pointed out that very often, the consumer is his own worst
enemy in getting himself into the position of paying for goods he does
not really want. He will act on the opportunity of getting something
free, frequently neglecting to read the accompanying stipulations and re-
acting only when further goods, and bills, are sent. In the case of book
or record “Clubs”, the initial advertisement, in most instances outlines
the conditions on which the “free” item is given, the usual stipulation
being that the customer agrees to purchase a certain minimum number of
articles. Unaware of these requisites, he will gladly accept the item given
gratis, but balk when others requiring payment are delivered. In the
final analysis, legal regulation of mail advertising can go only so far in
protecting the consumer, save for the highly undesirable measure of
prohibiting all such forms of solicitation.3%®

D. Obscene Maiter

The advertising of means or instructions . . . intended or represented
as a method of causing abortion or miscarriage . . .” is prohibited under
section 159(2)(c) of the Code 3@ Similarly under section 159(2)(d),
it is unlawful to advertise products or techniques purporting to restore
sexual virility or cure venereal diseases or diseases of the generative
organ. In regard to the latter, there is a certain amount of overlapping
with section 3 of the Food and Drugs Act, forbidding the advertising
of any food, drug, cosmetic or device claiming to be a cure for certain
diseases outlined in Schedule A thereto (inter alia: venereal diseases;
sexual impotence ).341

The defence of “public good” is open to an accused charged under
the above provisions, 33 but the burden would appear to be a heavy one.
It is a question of fact whether the acts did or did not extend beyond
what served the public good, but it is a question of law3 whether any
act served the public good and whether there is evidence that the act
alleged went beyond it.3# Further, the motives of the accused are
irrelevant, 3% and ignorance of the nature of the material is no de-
fence M8

E. The Sale of Used Goods

Section 369 of the Code makes it an offence to sell or advertise used,
reconditioned or remade goods without advising that they are not new.
There appear to be no reported cases on this section.
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CHAPTER VIII
PROVINCIAL REGULATION OF ADVERTISING

A. Generally

Through its criminal law powers, the federal government has as-
sumed primary responsibility over commercial advertising. Whereas
federal legislation has been general in character (for instance, section
87(1) of the Combines Investigation Act provides a blanket prohibition
over all forms of misleading advertising ), provincial legislation has tended
to deal with particular situations, resulting in a myriad of provincial
statutes which in some way affect advertising. In the forthcoming book,
Canadian Broadcasting Law and Administration347 the author has cited
some 69 provincial statutes relating to advertising each concerned with
a specific area of provincial responsibility.3#8 The result is a patchwork
of provincial legislation, with some enactments being of immediate con-
cern to the question of commercial advertising, while others are rarely,
if ever, enforced.

The sheer number of provincial statutes precludes an examination
of each individually. Rather, certain areas of more immediate concern
to the question of commerc1al advertising will be examined in this
chapter.

B. Trading Stamps

After some uncertainty,3® it would seem that provincial regulation
of trading stamps is intra vires the province, and is not an invasion of the
federal criminal law power. In the Alberta case, R. v. Fleming3® the
legislation under scrutiny was section 3 of the General Code of Fair
Competition and Business Practices issued pursuant to The Industry and
Development Department Act.35! Section 3 read as follows:

No license (individual, partnership, company or organization ) shall give or
offer to give, directly or indirectly, any gift, premium, services, concession,
prize or other benefit of any kind or character whatsoever to any person
who purchases any goods or services from the licensee, or
(b) to induce any person to purchase any goods or service from the
licensee, or
(c) for the purpose of furthering the sale of goods or service by the
licensee.
The Alberta enactment was upheld as being valid regulation in relation
to provincial trade. Although the legislation was aimed specifically at
trading stamp schemes, the basis of the enactment was to terminate
merchandising practices which could result in economic loss to the con-
sumer, and not to control lotteries.352 Further, the definition of “trading
stamps” under section 337 of the Code was an exhaustive one, allowing
provincial control over trading stamp schemes not covered therein.353
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C. Consumer Protection

The 1960’s witnessed the enactment of increased consumer protection
legislation in various provinces of Canada. As these enactments relate
to advertising, the key provisions are those aimed at consumer credit.
For example, section 26 of the Ontario Consumer Protection Act®* pro-
vides that no advertising of the cost of borrowing is permitted within
the province unless the representation includes the full cost of borrowing
as stipulated by the Act. The Consumer Protection Act® of Nova Scotia
prohibits, infer alia, false, misleading or deceptive advertising regarding
extension of credit.3% Finally, as noted earlier, Manitoba has recently
enacted an amendment to its Consumer Protection Act which would make
advertised claims a part of the warranty for goods and services sold.

D. Margarine

Several provinces have legislation regulating, the advertising of mar-
garine. The general principle behind such regulation, is that margarine
is not to be depicted as being a dairy product. Thus section 7 of the
Ontario Oleomargarine Act3>? reads: _

(1) No person shall make a misleading claim with respect to oleo-

margarine, either by word or design, in an advertisement or on a package
in which oleomargarine is contained.

(2) Nol advertisqment respecting oleomargarine and no package con-
taining oleomar,
(a) sham or imply that oleomargarine has a relation to any

i roduct;
(b) ;‘:.;r.l{cfepic‘.‘.l a d(:’iry scene.
Other provincial statutes have similar provisions.3%

E. Alcoholic Beverages

The provincial government is responsible for regulating the advertis-
ing of alcoholic beverages within its boundaries, as part of its general
powers over the entire liquor trade.3%® Provincial regulatory power ex-
tends to all forms of liquor advertising, including print, radio and tele-
vision,380

As of the writing of this thesis, the positions of the various provinces
in regard to the advertising of beer, wine and spirits is as follows: '

No advertising permitted:
Alberta,361 British Columbia, 362 New Brunswick,363 Prince Edward
f:dlanenmd'm s”katﬁgafé;s Provincial Re
v ng perm ect to :
Manitoba,366 Nova Scotia, 367 Ontario,368 Quebec.389
No Regulations:
Newfoundland.

Provincial regulation over alcoholic beverages will be considered
in greater detail in Chapter IX.
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CHAPTER IX
THE REGULATION OF ADVERTISING ON
RADIO AND TELEVISION

Pursuant to its authority over the field of communications,3® the
federal government is primarily responsible for the regulation of com-
mercial advertising on radio and television. As shall subsequently be
seen however, this power is not absolute, with provincial laws playing
a vital part in determining the scope of advertising in the broadcast
media.

The federal enactments directly touching commercial broadcasting
are the Broadcasting Act®™! and the Regulations thereto. Under the terms
of the Act, the Canadian Radio-Television Commission (C.R.T.C.) is
charged with the responsibility for administering the statute, including
the ‘advertising aspect of commercial broadcasting. As a guide for ad-
vertisers, the C.R.T.C. periodically publishes circular letters, which are
distributed to broadcasters throughout Canada. These circulars, coupled
with those issued by the Commission’s predecessor, the Board of Broad-
cast Governors, are important in clarifying certain sections of the legis-
lation, as well as serving as a policy statement on important matters of
broadcasting. Those circulars directed at advertising are thus of par-
ticular import to advertisers and their agencies, since they provide an
insight into the type of advertisement likely to be accepted or rejected
by the Commission. The importance of such knowledge will become
apparent when pre-clearance procedure is discussed below.

The general rule pervading the regulation of broadcast advertising
is that no advertisement may be aired which is contrary to law.32 This
blanket prohibition includes all federal and provincial laws.373 Thus
what has already been discussed in this work pertaining to prohibited
and permitted forms of advertising in its various forms, would be applic-
able in determining a breach of federal broadcasting laws. Further,
certain items which may legally be advertised through other media can-
not be promoted via radio or television. - The advertisement of private
bonds, shares or other securities is prohibited on the broadcast media.37¢
The exception is in regard to bonds of the Government of Canada, pro-
vince, municipality or other public authority, which may be advertised.
A further exception is deposit certificates of a recognized trust company,
which may also be promoted. As well, stations are enjoined from broad-
casting the sale of mining, oil or natural gas property or any interest in
any mining, oil or natural gas property.3”> Where a broadcaster is found
to be in breach of the Regulations for allowing the presentation of an ad-
vertisement which is in contravention to some federal or provincial en-
actment, he would become liable to prosecution under the Regulations,3®
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* subject of course to any “acceptance in good faith™™ provision of the
particular enactment.37® Advertisers, and possibly advertising agencies,3?®
responsible for the creation of the illegal advertisement would be pro-
secuted under the relevant statute which was breached.

In regard to federal statutes, certain factors would tend to minimize
the likelihood of any prosecution being commenced against a broad-
caster. The first, as we have seen is the, “good faith” concept, although
a broadcaster with suspicions about the legality of an advertisement
could not conveniently avoid investigating the promotion fully. Second,
the extensive pre-clearance procedure®® required before certain products
(whose advertising falls under federal jurisdiction) may be advertised
on radio or television virtually eliminates the likelihood that the ad-
vertisement presented for broadcasting contravenes any law. Provincial
regulations, however, pose something of a problem, albeit a technical one.
The fact that most of the provincial statutes touching advertising3®! are
little-known, if known at all, to either the advertiser or the broadcaster,
could result in the broadcasting of a commercial message which breached
one of the provincial regulations. For example, the Closing-Out Sales
Act33 of British Columbia makes it an offence to advertise a closing-out
sale by including in the advertisement goods which are not part of the
vendor’s regular stock. Were a broadcaster to innocently accept a com-
mercial in contravention of this Act, he would technically be in breach
of the Regulations and liable to prosecution thereunder. Practically
speaking, however, the majority of these “hibernating™ provincial statutes
are rarely, if ever, enforced. Those provinciai enactments of consequence,
such as the various liquor control statutes, or margarine acts, would,
however, be known to the broadcaster, and would be taken into con-
sideration in his programming.

Basically, commercial advertisements can be divided into two cate-
gories: those which require government pre-clearance before they may
be advertised; and those where such procedure is unnecessary, remember-
ing always, however, that an advertisement must not be in violation of
any federal or provincial law. Encompassed in the former category, that
is, commercials which must be submitted for pre-clearance, are advertise-
ments for all products coming under the Food and Drugs Act; the Prop-
rietary or Patent Medicine Act; and commercials for alcoholic beverages.
Generally then, there are two broad classifications for mandatory pre-
clearance: (a) food and drugs and (b) beer and wine. These areas will
now be discussed in turn.
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A. Food and Drug Advertising
Section 11 of the A.M., F.M., and T.V. Regulations reads:

11(1) No station or network operator shall broadcast any advertisement or
testimonial for any article to which the Proprietary or Patent Medicine Act
or the Food and Drugs Act applies unless the continuity of the advertise-
ment or testimonial has been approved by the Department of National
Health and Welfare (and in the case of goods, by the Bureau of Consumer
Affairs of the Department of Consumer and Corporate Affairs) and by a
reptesentative of the (Commission)383 and bears the registration number
assigned by the (Commission);
(2) No station or network operator shall broadcast any recommendation
for the prevention, treatment or cure of a disease or ailment unless the
continuity thereof has been approved by the Department of National Health
and Welfare and by a representative of the (Commission) and bears the
registration number assigned by the (Commission);
(3) Continuities submitted for approval pursuant to these Regulations
shall be forwarded to the (Commission) in triplicate at least two weeks in
advance of intended use;
(4) Every station (and network operator) shall maintain and produce
to a representative of the (Commission) upon request, a record of each
continuity approved under subsection (1) or (2) (and broadcast by the
station or network operator) which record shall contain

(a) the name of the product;

(b) the name of the advertiser or advertising agency submitting the

continuity; and
(c) the registration number assigned to ‘the continuity by the
(Commission ).

(5) Inspectors (of the Department of Consumer and Corporate Affairs)
are authorized to act as representatives of the (Commission) for the pur-
poses of the enforcement :P this section. (A.M. and F.M. radio only).

An exception to this mandatory requirement, is where an advertise-
ment for a food, drugs, patent medicine, cosmetic or device makes no
claim as to the merits of the product:

Food, drug, cosmetic and patent medicine commercials which do not con-
tain any claims on behalf of the manufacturer or producer and mention
only the name of the product, the name of the place where the product may
be obtained and the price of the product do not require clearance prior to
broadcast. No descriptive words or phrases are to be used in such copy.384

Thus, the following advertisement would not need to be cleared before
broadcasting, since no descriptive claims are advanced regarding the
advertised product:

For this week only, X store, located at 1234 2nd Street in Doesville
are offering Y’s Beans with Pork at the price of 2 for 10c. Shop early and
get your supply of Y’s Beans with Pork. Remember, that’s 2 for 10c at X
store located at 1234, 2nd Street in Doesville.385

If a descriptive word such as “delicious” had been used to describe the
Beans with Pork, it would be necessary to obtain pre-clearance prior to
broadcasting.

Where an advertisement is for a product covered by one of the two
Acts it faces a double test:
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(a) it must be approved by the Department of Consumer and Corporate
Affairs—in the case of food—, or by the Department of National Health and
Welfare—in the case of drugs, devices, cosmetics or patent medicines— to

e
(i) that the advertisement is not false, misleading or deceptive;
(i) that no prohibited product under the Act is being advertised.
(b) it must then be sanctioned by the C.R.T.C. as to “good taste”.

Prior to the establishment of the Canadian Radio-Television Com-
mission, the Board of Broadcast Governors had laid down certain prin-
ciples and rules in relation to the somewhat nebulous and highly sub-
jective “good taste” test. These policies have subsequently been adopted
by the CR.T.C. In B.B.G. Circular 123, 1 December, 1465, the philo-
sophy behind the “good taste” requirement was stated:

It should be realized that the message of broadcasting is received at the
fireside in the relatively unguarded atmosphere of the home, reaching old
and young alike. Certain subjects, while meriting discussion elsewhere in
the public interest are not necessarily suitable for this ultimate medium.
[ ] [ ] L]

The (Commission) bases its good taste policy on the premise that all ad-
vertising matter and commercial announcements should be of such a
character that they can be freely introduced into a mixed company of
adults and children as a subject of ordinary conversation.

In the application of this policy, the acceptance of words and phrases of
claims or qualification naturally depends upon the context.388

In light of this policy statement the Board promulgated certain speci-
fic rules to guide an advertiser in creating commercials. The following
represents the most recent pronouncement on the subject of good taste,
the Circular3® indicating however, that the list is by no means exhaustive,
but merely indicative of the type of langudge not favoured by the Board
(now Commission):

(1) Continuity on behalf of laxitive products must be prepared with
finesse. Where the registered name of a product incluSa the word
“laxitive”, the istered name may be used once commercial. The
words “regulation”, “irregularity” or “regularity’” wﬂfel::e limited to three
per commercial. :

(2) No reference to excessive drinking in any form.

(8) Scripts which describe soft, spongy, bleeding gums or gums that
seem to shrink away from your teeth, su%ject to pyorrhoea or conditions
such as gingivitis, trench mouth, etc. will be deleted.

(4) Avoid all reference to menopause.

(53) Avoid all reference to conditions or other causes which result from
the neglect of personal hygiene.

(8) Such terms as, “waste matter”, “function” or “deranged kidneys”
will be modified.

(7) Reference to fleas, bed bugs, body lice, etc. will be modified

(8) Terms such as, “eruptions”, “pimples”, “blotches”, “boils” and
“blackheads” are deleted and replaced by such words as “blemishes”.

(9) In deodorant commercials, reference to “embarrassment” or “of-
fence” will be deleted.

(10) Television continuities cannot present anatomical charts or forms
showing directly or indirectly the emplacement of various human organs
and their functions.
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(11) All reference to “bad breath” will be deleted.

(12) The following words and phrases will be deleted:
unclog, clogged up or plugged up in cold remedy
constipation
elimination
post nasal drip
‘drain” sinus cavities
cramps
geriodic pain
ilious
lower tract
mucous
phlegm
runny nose
gas
(13) The following products may not be advertised:
(a) Those manufactured for the relief of menstrual pain, piles,
hemorrhoids, or menopause conditions. :
(b) Sanitary pads or any such product. (Note: this rule no longer

applies. )

Certain of these rules, would already seem dated. The wave of mouth-
wash commercials, for example, are based upon the premise that people
have “bad breath”, although the actual wording used in such commercials
is possibly more akin to “breath problem”. The distinction, of course is
meaningless. Many deodorant commercials on television convey the mes-
sage—if not in words then in facial expressions—that body odor results
in social embarrassment. Yet Commission policy appears more centered
on the actual phraseology employed rather than the innuendo. This dis-
parity is of course especially prevalent in television commercials.

Statistics reveal a fairly minor incidence of rejection and alteration
of advertisements, both by the Department of Consumer and Corporate
Affairs (or the Department of National Health and Welfare as the case
may be); and the C.R.T.C. under its good taste requirements. In the six-
month period ending 31 March, 1969, approximately 170 commercials
for drugs and cosmetics were denied approval (out of some 3,446 com-
mercials reviewed ). Some 300 commercials for food were rejected (ouit
of a total of 9,618).388 Rejections on the grounds of good taste appear
even fewer, with one writer estimating that during the six month period
ending 30 July, 1969, probably fewer than % of 1% of all advertisements
submitted were altered to comply with Commission policy.3%

Despite the relatively small number of modifications made to broad-
cast commercials during preclearance, the argument has been advanced
that the entire procedure as relates to the Commission is ultra vires.3%
The basic reason given is that the power to “censor” commercials is be-
yond the administrative authority of the C.R.T.C. That its authority
has never been tested in court by an advertiser whose commercial has
been rejected or altered, is due to the very practical fact that ad-
vertisers do not wish to alienate the Commission and prejudice their
positions in having other commercials cleared. Yet in this writer’s opinion
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at least, criticism leveled at the C.R.T.C. and its good taste policies is
rather fatuous. We have seen that the incidence of rejection is extremely
small so that the procedure is really not a handicap to advertisers. Is it
really a matter of concern that the term “blemishes” is preferred to,
“pimples”? Finally, it is submitted that pre-clearance really works in
favour of the advertiser and broadcaster, assuring him that in the food,
drug and cosmetic fields, when an advertisement is broadcast, it meets
all necessary standards.

B. The Advertising of Alcoholic Beverages

Jurisdiction over the advertising of alcoholic beverages is divided be-
tween the federal and provincial governments. As discussed above,
communications has been held to be a matter of exclusive federal juris-
diction, extending inter alia to the regulation of radio and television.3?
Pursuant to this power, the Dominion operating first through the Board
of Broadcast Governors and now the Canadian Radio-Television Com-
mission, has enacted regulations governing the advertising of alcoholic
beverages on the broadcast media. We have also seen in Chapter VIII
that provincial jurisdiction extends over alcoholic beverages, including
whether or not they may be advertised in the province, and if so, on
what terms. 32 To summarize the federal and provincial positions:

(a) The Federal Government, through the C.R.T.C. has jurisduction over:

(i) whether or not liquor advertisements will be allowed access to the
broadcast media.

(if) Since in fact there is no blanket prohibition, it controls:
— the content of the liquor advertisement, including the type of
alcoholic beverage which may be advertised
— good taste in the presentation of commercials for alcoholic bever-
ages
— the amount of advertising which will be permitted for alcoholic
beverages
(b) The provincial governments have jurisdiction over:
(i) whether or not alcoholic beverages may be advertised within the
province,
(ii) content of liquor advertisements
(iii) the amount and time placement of liquor advertising
(iv) what type of alcoholic beverage may or may not be advertised.

Obviously there is a great deal of overlapping between the provincial
and federal jurisdictions. The problem of the national advertiser is
further compounded by the fact that he must consider not only the federal
regulations in preparing his advertisement, but those of the various pro-
vincial governments as well. Later in this Chapter, we shall examine
how some semblance of order has been reached out of this potential
chaos. :
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(a) Federal Regulations
(i) What may be advertised

Where a province permits the advertising of beer or wine, advertise-
ments for these products may be carried on radio and television within
the sanctioning province.33 The promotion of spiritous liquor is, how-
ever, completely forbidden, even if it were approved by a province.3*
As well, a distiller is forbidden from advertising non-alcoholic products
which it might also manufacture, the net effect being that the name
of a distiller is not permitted under any circumstances to be associated
with a broadcast commercial. There appears to be no exception taken,
however, to the airing of a programme where a distillery sponsors the
event being broadcast (as long as it does not sponsor the programme
itself). An example would be the televising of the Canadian Open Golf
Tournament, which event until 1972, was sponsored by the House of
Seagram, a distillery 3%

(ii) Policy

Commission philosophy in regard to beer and wine advertising is
best expressed in the negative: commercials for alcoholic beverages are
not to be designed to convert non-drinkers into drinkers. Rather, the
persuasion of the advertisement is to be aimed at encouraging brand
preference and convincing existing drinkers to change their brand of
beer or wine. The relevant Regulation reads:

the advertising shall not be designed to promote the general use of beer
or wine, but this prohibition shall not be construed so as to prevent in-
dustry, institutional, public service or brand preference advertising.398

As the altruistic forms of commercials are of minor importance,
being relatively few in number, the key advertisements are the “sell”
messages, designed to promote “brand preference”. In emphasizing its
policy, the Board (now C.R.T.C.) has stated:

Advertising therefore, must be designed and directed at those who are
legally entitled to consume and who in fact do consume alcoholic beverages.
In short, the advertising should be directed at having drinkers change their
brand to that of the advertiser, rather than influence non-drinkers to use
the product.

o -] o
Advertising which is designed or created to show or infer that the con-
sumption of beer or wine is a necessary or desirable part of any social ac-
tivity will not be approved. :

° L. o

. . . Any attempt in the advertising made to establish the product as a
status symbol or a necessity for the enjoyment of life or an escape from
life’s problems will not be permitted.397
Consequently certain techniques are enjoined from use in beer or
wine commercials:
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Advertisers shall not:

(a)
(b)
(c)

(d)

(e)

show their product, except, incidentally in describing the manufactur-
ing process (this appears dated) ’

show family or other scenes which include minors or persons who
appear to be minors.

w glasses, bottles, steins or cans398 except that these may be
shown dl: e:le;.;uences of cartoon animation or puppetry. (this rule ap-
pears dat
show i)exsons engaged in any activity in which the consumption of
alcohol is prohibited, either prior to or during such activity, e.g.
driving a motor car.
use as a sound effect the sound of pouring the product.399
(this rule too, appears dated)

(iii) Time Factors

Strict rules are laid down in the Regulations as to the length of a
beer or wine commercial and where and when such advertisements
may be placed in relation to other programming. The relevant Regula-

tions read:

2(b)
(c)

(d)
(e)

(f)

spot and flash announcements are prohibited.
no opening or closing billboards#00 identifying the sponsor or his
product or both by name slogan or music shall exceed fifteen
seconds in len
no commercial announcement shall exceed sixty seconds duration.
no programme shall contain more than two billboards and not more
than (in the case of both A M. and F.M. radio) the number of
announcements as listed below, or (in the case of T.V.) the ag-
gregate duration of commercial messages in minutes as listed below.
no announcements other than the commercials and billboards al-
lowed under paragraph (c) shall be made or devices used .in any
pro e to advertise directly or indirectly the sponsor or his
product except that in programmes sponsored alternatively with
another sponsor, one commercial position may be traded with that
alternate sponsor.401

(Television)

(AM. or FM. Radio) Length of Commer-
Maximum Number of cials permitted

Length of Programme Commercials permitted in minutes,
in Minutes besides billboards besides billboards

5
10
15
30
45
60
90

2.00
2.00
4.00
6.00
8.00
12.00%02

U DO DD

(=2 ]

(b) Provincial Regulations

Provincial law dictates whether or not advertisements for alcoholic
beverages will be permitted within the province. Where permitted, such
commercials must comply not only with the federal Regulations discussed
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above, but also with any relevant provincial enactments. As noted, Mani-
toba, Nova Scotia, Ontario and Quebec are the only provinces which
currently allow the advertisement of alcoholic beverages, with New-
foundland having no law on the subject.

For details of the provincial regulations, the relevant statutory authori-
ties; Orders and Board policy statements should be consulted.?%3 General-
ly however, provincial enactments relate to basically the same areas as
those dealt with by the federal regulations. All provinces which allow
for the advertisement of alcoholic beverages for instance permit both
beer and wine to be promoted. (As already noted, a province could not
sanction the promotion of distilled spirits, on radio and television since
federal Regulations specifically prohibit them from being advertised.
A province could however stipulate that either beer or wine could not be
advertised). The “brand preference” philosophy has been adopted by
these provinces, as well as the general requirements that minors or persons
appearing to be under the age of 21 years are not to be used in liquor
advertisements; that no scenes depicting the use of alcohol under pro-
hibited circumstances (e.g. driving a motor vehicle) are to be employed
in commercials; and that the actual drinking of the beverage must not
be shown. In Quebec, “Illustrations (for beer and wine) may not show
. . . women, save if they are represented as persons of maturity, dignity
and moderation and engaged in dignified activities of a wholesome
nature. Women shall not be shown in immodest, vulgar and provocative
dress or situations and there shall be no exploitation or utilization of the
female form as the primary theme”.4%* Nova Scotia has a similar regula-
tion,%9% as has Ontario.406

It is in the area of time and placement of liquor advertisements that
the greatest variance is seen between provincial and federal regulations.
Contingent on the length of the programme, federal regulations have
stipulated the maximum length of advertisements allowed on television.
In view of these limits, it would not be open for a province to permit
greater frequencies of beer and wine advertising based on its own
standards. It could however, permit fewer than the federal maximums.
Further, federal regulations do not specify when beer and wine com-
mercials can appear, enabling the province to rule on the placement of
such commercials.

In Manitoba, therefore, beer and wine advertisements are permitted
only during the period 10 p.m. to 7 a.m.,%7 while in Nova Scotia such
commercials may only be broadcast after 8 p.m.#8 Although Ontario
has no regulation governing the placement of commercials, it does set
maximum weekly and yearly limits for beer and wine advertising:
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No company may sponsor more than three hours of radio and three hours
of television programming on any radio or television station in any calendar
week with a maximum of 78 hours in any calendar year. The time limitation
may be extended in the case of cultural or sporting events to cover the
entire broadcast or telecast of such events.409

In Nova Scotia, the following provisions apply:
No company may sponsor more than 11/2 hours radio and 11/2 hours

television on any radio. or television station in any calendar week. This
time limitation may be extended in the case of cultural or sporting events
to cover the entire broadcast or telecast of such event.410

(¢) The Beer and Wine Clearance Committee

Earlier, mention was made of bringing a semblance of order to the
maze of federal and provincial laws relating to beer and wine advertising.
In 1964 a move in this direction was made with the establishment of an
ad hoc, informal body to review liquor advertisements. Consisting pre-
sently of the assistant General Counsel of the C.R.T.C. and representa-
tives of the Liquor Control Board of Ontario and the Quebec Liquor
Board, the Beer and Wine Clearance Committee has attempted to set
a standard policy for beer and wine advertisements acceptable to both
the CR.T.C. and the two provincial representatives. The obvious ad-
vantage of the Committee is for the advertiser who needs only to obtain
clearance from one body, rather than three (if he wishes to advertise in
both Ontario and Quebec). Manitoba and Nova Scotia do not participate
in the Committee. Thus beer and wine advertisements intended for these
provinces must be cleared with the respective boards. However, pro-
vincial approval is virtually guaranteed once a commercial is cleared
by the C.R.T.C. General Counsel. As Newfoundland has no legislation
governing beer and wine advertising, what is approved by the Com-
mission may be broadcast in that province.

As the standards of the C.R.T.C., Quebec and Ontario in relation
~ to beer and wine advertising, are basically similar, Committee policy has
in effect been a synthesis of the three, or in certain instances a restate-
ment of existing regulations. Thus the “brand preference” philosophy,
common to the three bodies, is a basis of Committee policy. Other rules
of the Committee are as follows:

(a) Cogy containing women, provided the women are shown as mature
and in dignified situations, is acceptable. :

(b) Brand identification will be by label only, which must be flat.

(¢) Advertisers must not (i) show their product except incidentally in
describing the manufacturing process; (ii) show family or other
scenes which include minors or persons who appear to be minors;
(iii) show glasses, bottles, steins or cans, except that these may be
shown in sequences of cartoon animation or puppetry; (iv) show
persons engaged in any activity in which the consumption of aleohol
is prohibited, either prior to or during such activig', e.g.: driving a
motor car; (v) use as a sound effect the sound of pouring the
product. (as above, certain of these rules appear dated)

(d) With certain limited exceptions, copy will not be cleared containing
%i tt\ivord‘sl,l “case”, or “cases”, “glass” or “glasses” or “bottle” or
‘ es”.
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Finally, the general requirement of “good taste” would have to be
met in order for a beer or wine commercial to obtain Committee ap-
proval. This requisite would equally apply to commercials cleared by
the C.R.T.C. alone (Manitoba, Nova Scotia and Newfoundland).

As with pre-clearance for food and drug advertisements, the sub-
mission of beer and wine commercials for pre-broadcasting approval
is ultimately to the benefit of the advertiser. Of some concern to the
advertiser however, is the non-binding nature of Committee or C.R.T.C.
decisions, allowing the C.R.T.C. to call for the withdrawal of a beer
or wine commercial after it has passed through pre-clearance and is being
aired.#12 In the interests of certainty, Commission approval should be
irrevocable, considering the high cost of producing a radio and even
more so, television. commercial.

C. Advertising of Products not falling in the Beer and Wine
or Food and Drug Categories.

Only advertisements for products encompassed within the food and
drug; or beer and wine categories need be submitted for pre-clearance.
Advertisements for products outside these areas must, of course, comply
with all federal and provinecial laws but when in doubt about a com-
mercial, an advertiser may obtain an unofficial clearance, generally from
the Department of Consumer and Corporate Affairs.413

D. Further Powers of the C.R.T.C. in relation to Advertising

In addition to its requirement for mandatory pre-clearance for beer
and wine and food and drug products, the Commission possesses an all-
encompassing power to interdict the advertisement or promotion of any
product on the ground of its being, “offensive or objectionable”. The
relevant sections of the Regulations read as follows:

The (Commission) may, by notice in writing to any station or network
operator, require that station or network operator to modify the character
of any advertisement broadcast by that station where, in the opinion of a
representative of the (Commission) the advertisement is of an offensive or

objectionable nature.414
-] [ ] -]

Where, in the opinion of a representative of the (Commission) a promo-
tional program broadcast by a station is of an offensive or objectionable
nature, or is likely to create or contribute to any public disturbance or dis-
order, that representative may, by notice in writing, require that station
to show cause in the manner and within the time indicated in the notice,
why the character of that program should not be modified.

(- o

L

If the Executive Committee of the (Commission) is not satisfied that the
station has shown cause in the manner and within the time prescribed by
the notice described in subsection (1) as to why the character of the pro-
motional program described in that subsection should not be modified,
the (Commission) may by written notice require that station to make
suchdxslodifications to the program as the (Commission) may deem neces-
sary.
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Under the Regulations, “offensive or objectionable” findings may be
applied both to pure advertisements, or to programmes in the nature of
promotions. Presumably, it could be adopted against commercial broad-
casts which do not require pre-clearance (e.g.: commercials promoting
high phosphate detergents), where the Commission felt that the quality
of commercial message did not meet its standards or was not in the
public interest. The scope of the Commission’s powers to interdict on
the grounds of advertisements being “offensive or objectionable” is how-
ever unclear, there never having been a formal show-cause or modifica-
tion order issued by the B.B.G. or C.R.T.C. under the Regulations.416
Further, there appear to be no instances where an advertiser or agency
has been cited for employing deceptive “props” or “mock ups” in its
television commercials, whereby the advertised product is presented—
by false means—as having qualities which it does not possess under or-
dinary use.#1” Similarly, the manner in which a product is advertised
on television may ascribe to it greater qualities than it in fact pos-
sesses. 18 Again, there are no CR.T.C. or judicial pronouncements on
this point, although, pre-clearance would catch such deceptive practices
in relation to food and drug and beer and wine commercials. It would
also be open to the Combines Branch of the Department of Consumer
and Corporate Affairs to recommend prosecution in regard to any tele-
vision commercial which it deemed deceptive or misleading.

CHAPTER X
NON-GOVERNMENTAL REGULATION

Attempts have been made to minimize government regulation of ad-
vertising, through such techniques as: (a) voluntary restraints by ad-
vertisers and their agencies on potentially deceptive or tasteless advertise-
ments; (b) national advertising codes and; (c) the works of such private
agencies as the Better Business Bureau and the Consumers’ Association
of Canada. These non-governmental efforts flow largely from the desire
of free enterprise entrepreneurs to maintain maximum trade freedom
and correspondingly to reduce government legislation over commercial
promotions. Whether the various private segments of the economy in-
volved can, so to speak, “Keep their own homes in order” is the question
to which we now turn.

A. Advertisers: Manufacturers of Goods and Suppliers of Services

The free enterprise economy in which Canada operates is based upon
competition. The most successful enterprise, in terms of revenue, will
be that one which increases sales at the expense of competitors. Advertis-
ing is one of the key means of increasing sales.
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Chief among the problems facing advertisers’ self-restraint is com-
petitive pressure. Unless some generally binding consensus is reached
among all major advertisers of a particular product or service, then
self-discipline stands little chance of success. Should one break ranks,
the others—out of economic necessity—are forced to follow. Where a
new entry into the competitive field resorts—with success—to excessive
advertising campaigns, the established enterprises are similarly com-
pelled to take retaliatory action to preserve their existing market posi-
tions. Obviously then, self-restraint possesses the best chance of success
in a monopolitic or perhaps oligopolistic market. The former is relatively
rare in our economy while the latter has shown itself to be no guarantee
against excesses in advertising. The competition between the “Big Three”
automobile manufacturers (General Motors, Ford and Chrysler) bears
witness to this fact.

Our economic system, therefore precludes effective curbs on excessive
advertising from happening via self-regulation. Even if such efforts were
to prove workable however, another question remains: What is the ob-
jective of self-regulation? Does the technique imply a mere decrease
in advertising expenditures, or is it aimed at commercial content itself?
If the latter is a goal of self-regulation, what aspects of commercial ad-
vertising are to be curtailed? As laws already exist which prohibit false,
misleading and deceptive advertising, it would appear that self-regulation
would be directed at commercial quality, aimed at eliminating offensive
or distasteful (though perhaps technically legal) promotions. Yet, it is
difficult to conceive of an advertiser excising an objectionable or taste-
less advertisement which would likely increase sales. “If it sells, use it”,
would more likely than not be the response.

In the final analysis, an advertiser will exercise self-regulation in
relation to advertising only if its profits are not seriously impaired. Self-
regulation cannot, after all, become self-extinction,?1® and it is not to
be expected that individual advertisers will curb or censor promotions
if competitors do not follow suit.

B. Advertising Agencies

Perhaps even more so than with their principals, advertising agencies
are part of a highly competitive market which minimizes any potential
“censorship” role they might play over commercial promotions.42® Thus
few agencies are likely to run the risk of losing clients by asking that
product claims be justified before promotion;#! or that certain objection-
able aspects of an advertising campaign be eliminated, especially an
agency dependent on one, or a very small number of clients, for its bil-
lings. It is therefore unlikely that Canadian advertising men will organize
to press for the right to refuse to write advertisements that conflict with
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their own values and conscience as their Swedish counterparts have
allegedly done.422

C. National Codes

In Canada, private advertising standards have been set by the Canad-
ian Advertising Advisory Board and the various Better Business Bureaux
throughout the country. Their objective is to obtain compliance with a
minimum standard of advertising. ethics and thus make unnecessary
further government regulation over commercial advertising.

(a) The Canadian Advertising Advisory Board

A Code, “The Canadian Code of Advertising Standards”,4 was pub-
lished by the organization in 1967, and was subsequently endorsed by
an impressive list of organizations involved in commercial advertising.4?4
The Code, in the words of the Board represents “. . . the minimum ethical
standard for . . . advertising,”?5 and attempts to regulate “. . . those
areas in which it is possible to make an objective appraisal of advertising
content”428 Matters of taste, however, because of their subjective nature,
are not covered by the Code:

It (the Code) avoids entry into the subjective area of taste which is diffi-
cult to pinpoint and in which personal judgment plays such an important

Neverthel&ss, the })a.rhctpahng organizations agree to discourage, wherever
possible, the use of advertising of questionable taste, or which is deliberately
irritating in its content or, method of presentation.427
The supervising bodies under the Code are the Advertising Standards
Council*?® (English) and the Conseil des Normes de Publicité,*?
(French), each of which has been established by the Board. The councils
are composed of individuals with extensive experience in business and
advertising who act as arbitrators to secure adherence to the Code. When
a complaint is received by one of these councils alleging a violation of
the Code, the complaint is investigated and if found to be factual, the
advertiser responsible is contacted and asked to modify or remove the
advertisement. Penalty for non-compliance with a council request is
potential loss of access to the advertising media. In the words of the
Code:
In the event that eorrechon satisfactory to the Council cannot be obtained
ation of an offending advertiser, the media groups — who are
among e sponsors of the Canadian Advertising Advisory Board, its Ad-
vertising Standards Council(s) and the Advertising Code—are advised not
to a t the adverhsmg until a correction is made,
Thus, the the Council would impose would be to deprive the of-
fender of e of normal advertising outlets.430
The obvious weakness of the Code is that it deals with areas which
are largely regulated by government legislation and waives jurisdiction
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over objectionable and offensive promotions by avoiding the field of
“taste”. “False or Misleading Advertising”, the initial paragraph of the
Code, is for instance already dealt with comprehensively under federal
legislation. Similarly, rules governing “Professional or Scientific Claims”
have been promulgated in the 1961 Guide for Manufacturers and Ad-
vertisers in relation to food, drug and cosmetic products. Yet the Code
appears to have had little, if any, effect on the psychologically-orientated
advertisements where sex, virility or status are often the basic themes.
And it is precisely these types of advertisement that require scrutiny.

In an effort to regulate the subjective area of “taste”, one writer has
proposed the establishment of an Audit Bureau of Criticism to review
commercial messages.®31 The Bureau would consist of persons not earn-
ing their livelihoods directly from the creation of advertising (e.g.:
retired advertising men) plus a legal staff, semanticists and independent
creative people capable of suggesting ways and means by which dis-
tasteful promotions might be modified without loss of persuasive power.
The Bureau would be a totally private body, deriving its operating
revenue from voluntary contributions of advertlsers advertising agencies
and the media.

Unlike the Canadian Advertising Advisory Board, the proposed
Bureau would be vitally concerned with subjective advertisements and
matters of taste. By means of a field research staff, public opinion would
be gathered so that thoughts on particular advertisements would not
merely be those of the Bureau. Members would agree to modify ad-
vertisements in the manner decided by the Bureau and failure to comply
would result in wide publicity being given to the advertiser. Lacking
the power of legal sanctions however, it is questionable whether the
decisions of such a body could be implemented, for like any voluntary
association, too much depends on co-operation and contmued adherence
to organizational goals.

(b) Better Business Bureau

Located in six provinces of Canada,3? the Better Businéss Bureau is a
non-profit organization established by the business community to protect
the interests of business and the public from unprincipled marketing
methods. The result is the preservation of the good name of the honest
entrepreneur and the safeguarding of the consumer from unethical busi-
ness conduct. As noted, the Association of Canadian Better Business
Bureaux Inc. has approved, The Canadian Code of Advertising Standards,
1967.

While Bureaux principles advocate honesty in all forms of advertising,
they are concerned basically with retail sales and advertising. Thus, for
example, the Toronto Advertising Standards published by the Better
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Business Bureau of Metropolitan Toronto is interested primarily that
advertisers and agencies “. . . prepare retail advertising which is truthful,
informative and constructive and that they . . . aid media in judging the
acceptibility of copy submitted to them for publication or broadcast”.4s3
The Standards provide illustrations for the proper and improper use of
such terms as, “Wholesale”,** “Factory Price”,**® “First in Toronto” 4%
etc. as well as providing a guide to comparative pricing and saving
laims 437

" As does the Canadian Advertising Advisory Board, the Better Business
Bureau relies on the voluntary compliance of advertisers in removing
ob]ectxonable advertisements. Similarly, the advertising media is in-
formed of any failures to observe a Bureau request for modification.
Finally, the Bureaux do not attempt to adjudicate on “subjective ad-
vertisements” and in this regard, the comments made above would be
equally applicable here.

D. Consumers’ Associations

Private consumers’ groups, such as the Consumers’ Association of
Canada, have been established to inform the public of the relative merits
of consumer products. Tests on a variety of consumer goods—from auto-
mobiles to frozen desserts—are carried out by the association, and results
published in its monthly reports. Readers of the reports are thus able to
gauge a manufacturer’s claims about his product in light of the. tests,
prior to purchase. Trial and error shopping is therefore minimized. As
well, tests will often reveal the equality or superiority of lesser ad-
vertised (and invariably less expensive) goods over nationally advertised,
brand-name products.438

While private consumers’ groups provide a valuable service in strip-
ping away exaggerated product claims, their effectiveness is limited.
The prime limitation is size, with only a small percentage of the con-
suming public being members. The Consumers’ Association of Canada
for instance has a membership of approximately twenty-two thousand43?
out of a total Canadian population of over twenty million. Consequently
its impact on hyperbolic product claims is slight. Further, the Association
deals only with substantive product merit and not with offensive or
tasteless advertising as such.40

E. Conclusion

The effectiveness of non-governmental regulation is contingent on
the co-operation and sincerity of all major industries involved in com-
mercial advertising—the advertiser, the advertising agency and the media.
To date, this complete co-operation has not been forthcoming. Despite
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the common desire on the part of all these elements for less government
regulation over advertising, economic pressures have thus far minimized
the effectiveness of self-regulation. Advertising codes and the sel-
regulation of advertisers have produced no tangible effects on the ex-
cesses of commercial advertising, including psychologically-orientated
promotions. Only government regulation appears to have had any real
effect on advertising abuses.

CHAPTER XI
SOME SUGGESTED REFORMS

Governmental regulation—especially at the federal level-has done
much to curb some of the more flagrant abuses made of commercial
advertising. In this Chapter, we shall examine areas where reform of
existing laws would be desirable and others where increased government
presence would appear necessary to curb certain advertising abuses.

A. Reforms of the Sale of Goods Act

As discussed in Chapter 11, the Sale of Goods Act as in force in the
various common law provinces gives a right of action to a purchaser of
goods only as against the vendor. It is submitted that the various enact-
ments be amended to allow a suit to be instituted directly against the
manufacturer—notwithstanding the absence of privity—for products which
do not meet their advertised qualities. Such a reform would only be
recognizing an obvious fact in our commercial society, namely that the
vendor of goods is largely a conduit through which pass a myriad of
mass-produced, nationally advertised goods.

Secondly, it is suggested that “services” be encompassed within the
scope of the legislation, with the title of the statute perhaps being changed
to the, Goods and Services Act. As opposed to those dealing with tangible
goods, however, the suppliers and “vendor” of services are generally the
same. Accordingly the problem of vendor and manufacturer would not
present itself in regard to services.

B. Packaging

Although the Regulations to the Food and Drugs Act stipulate that
ingredients, net content and the name and address of the manufacturer
be shown on the label of the product,#4! a manufacturer is free to package
his goods in whatever size and shape container he chooses. The result is
a proliferation of package sizes, with some goods being sold in such odd-
size quantities as 1 Ib., 8 oz. or 5 Ib., 7 0z. Where equivalent products are
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sold in such varying sizes, accurate price comparison becomes exceed-
ingly difficult if not impossible. To complicate the shopper’s task still
further, such nebulous and unqualified promotional terms as, “Giant
Size”, “Economy Size”, “Family Size” or “Makes 4 Generous Servings™#2
often appear on the face of the package.S

It is expected that within the next few months, federal legislation
will be forthcoming governing the packaging and labelling of commercial
products.# C. G. Sheppard, food advertising specialist with the food
division standards branch of the Department of Consumer and Corporate
Affairs, has indicated that the proposed legislation will give the govern-
ment authority to set uniform standards for the packaging and labelling
of Canadian consumer goods; including declarations of net quantity on
package labels; and standardizing the sizes and shapes of containers.4

C. Federal Directives

For the benefit of advertisers, advertising agencies and retailers,
directives and guides similar to the 1961 Guide for Manufacturers and
Advertisers, or CR.T.C. directives should be periodically published. In
the United States, the Federal Trade Commission has published several
such directives on a variety of products,#® in which illustrations of
prohibited and permitted advertising techniques are given. Consequently,
an advertiser, agency or retailer is able to gauge his marketing programme
in light of the directives and thus avoid breaching an advertising regula-
tion. In Canada, a directive from the Department of Consumer and
Corporate Affairs in regard to section 86 would be especially welcome
for despite a significant number of judicial decisions, there yet exists
a “gray area” in relation to wording for comparative pricing advertise-
ments. Often those in breach of the Combines Investigation Act are small
merchants unaware of its existence; or if they are aware, confused as to
the type of promotional language they may legally employ. A federal
directive would go far in alleviating this problem. Similarly as the De-
partment develops a policy in relation to section 87, periodic directives
should be issued for the benefit of the business community. The paucity
of judicial interpretation of the section has undoubtedly left many ques-
tions as to what will or will not be considered misleading advertising.
A bulletin outlining the Department’s attitude on the use of the word,
“Free”, for example would be of great assistance to retailers in planning
sales promotions.

D. Publication of Government Test Results

In our discussion of section 37 of the Combines Investigation Act7
it was noted that subsection (4) prohibits the publication of test results
for tests conducted by the National Research Council or other public
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department without the consent in writing of the relevant body. In the
interests of comparative shopping and the breakdown of illogical “brand
loyalties”, it is submitted that government policy should be to encourage
publication of such test results. Hence, this subsection should be excised
from the section.#4®

E. Advertising aimed at Children
A paragraph of the Canadian Code of Advertising Standards,* reads:

No advertisement shall be prepared, or be knowingly accepted, which would
result in da.mage—physicaf mental or moral-to children.

Conspicuous by its absence is any reference to advertisements program-
med toward children with the intention that the child will in turn per-
suade his or her parents to purchase the product.#®® Consequently chil-
dren are utilized by advertisers as conduits, through which the promo-
tional message is passed to the parents. In most cases, a mother or father
will find great difficulty in not yielding to the child’s pleadings.

The exploitation of children by advertisers is particularly prevalent
on television, where the selling message assumes greater force due to the
intimacy of the medium. Recognizing this factor, the Independent Tele-
vision Companies Association Limited of Great Britain®5! has issued strict
rules regarding television advertising and children. To cite some
examples:

(a) ... nomethod of advertising may be employed which takes advantage
of the natural credulity . . . of children. Therefore every stztement
that “everyone can win a prize”, “wonderful prizes”, etc. and the
method of presentation must be closely examined to be absolutely
certain that children cannot be mislead.452

(b) . . . appeals to children to “ask their parents” are not allowed;
phrases such as “Ask Mummy and Daddy”, cannot therefore be ac-
cepted.453

(c) Offers of cards to collect premiums, etc will be accepted only for
products the brand selection of which is of interest to children. For
these products where children have a genuine reason to express a
preference, e.g.: cereals, confectionery, etc., then the content of the
commercial featuring premiums, coupons, competitions, etc., should
e{fecti;gily advertise the product itself and not the “give-away”
alone.

It is suggested that the C.R.T.C. adopt similar rules in regard to ad-
vertisements aimed at children, and further, that it be mandatory for all
such promotions to be submitted for pre-clearance.®5> The latter would
occur automatically if all broadcast media commercials were required
to be submitted for pre-clearance.#%® Short of such rules and compulsory
screening, the C.R.T.C. should issue advertising guides and letters (as
it has done for beer and wines and food and drug commercials) to all
broadcasters outlining Commission policy on promotions geared for
children.
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F. Conclusion

That further government regulation over commercial advertising will
be met with opposition from the advertising fraternity is not necessarily
true. Indeed, it would probably be welcomed by those wishing to restore
and preserve public confidence and respect in marketing practices. Re-
cently Mr. Keith Garrett, vice-president of the Federation of Canadian
Advertising and Sales Clubs*? has advocated a federal licensing scheme
for all advertisers, together with stringent government penalties for break-
ing the advertising code.43® Elaborating, Mr. Garrett noted:

There have been a lot of rumblings from Mr. Basford’s department about
controls of advertising. My idea is that every advertiser be issued a permit
with a permanent number much as a sales tax license is issued . . .

L] [ 4 [
This (loss of permit for breach of the advertising code) would tend to
make advertisers gain more respect for the privilege of advertising.459

Without discussing the feasibility of Mr. Garrett’s proposal on a con-
stitutional basis, %0 it does demonstrate a support by more concerned
advertisers for further government regulation. As public criticism of
advertising mounts and confidence in current practices is eroded, seg-
ments of the industry are re-evaluating the purposes, objects and tech-
niques of modern advertising. One Canadian advertising executive, after
calling on his colleagues to “. . . stop insulting them (the public)” and
to cease viewing them as statistics rather than as human beings through
the use of low-standard commercials; has candidly stated:

?&rmp&%pﬁowﬁkmkmtw;eb;a;vﬁgﬁ %rghhgpegfxyr ;vwax’;
gospel (that consumption is everything).481
Conscientious advertisers are coming to realize the many failings of their
profession, and the fact that the industry cannot, so to speak, “Put its -
own house in order”.462 It is precisely this class of advertiser —and of
course the general public — which would most benefit from further
government control over hitherto unregulated areas of advertising

abuses. 43

CHAPTER XII
CONCLUSION

Today, the concept of cgvest emptor must be seen as a legal ana-
chronism. It has been noted that due to the development of mass mer-
chandising techniques, based on scientific studies of consumer habits and
psyche, the advertiser had gained a distinct advantage over the average
citizen in the market place. The common law proving itself unable to
accord adequate protection to the consumer in a system of depersonalized
merchandizing, government was forced to correct the consumer-advertiser
imbalance.
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Thus far, the federal government has ventured basically into the area
of objective abuses of advertising. Health, personal safety; protection
from fraudulent promotions—these have been the touchstones of govern-
ment regulation. Through the federal Department of Consumer and
Corporate Affairs, the consumer has been given a voice in the market
place approximating that of the commercial community. To a lesser
degree, provincial legislation has also worked to redress some of the most
flagrant evils of the marketplace, notably in the area of consumer pro-
tection. With the adoption of those proposals outlined in Chapter XI,
the gap between consumer and advertiser would be narrowed still further.

Government regulation over commercial advertising then, should have
as its objective the achievement of consumer-advertiser parity, by deny-
ing the business community the unfair advantage it once held through
the operation of the caveat emptor doctrine. Yet short of abolishing all
forms of commercial advertising—a step which even advertisings’ most
severe critics would be loath to advocate — government regulation can
achieve only so much. In the final analysis, it rests upon each individual
consumer to be his own judge in entering into a commercial transaction,
after having some assurance that standards of safety and honesty have
been set for his protection. Regulations may put the vendor and pur-
chaser on an equal footing, but after that, each party is free to seek his
personal economic advantage. There will aiways be among us the un-
thinking, careless individual whose personal shortcomings will be the
prey of anyone with something to sell. When Lincoln stated that, “You
can fool some of the people all of the time” he spoke of the political
arena. In the world of commerce, it is an axiom.
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